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CURRENT TOPICS. 

In Foote v. Despain, where a plaintiff ’s at- 
torney had vrought on a case for trial in the 
absence, and without the knowledge of the de- 
fendant and his attorney, and in violation of a 
written stipulation to give ten days notice of 
trial, on a bill in equity filed by the defendant, 
it was held by the Supreme Court of Illinois 
that equity would grant relief by ordering a 
new trial at law, though relief might be had at 
law by a motion to set aside the judgment. 
In Nelson v. Rockwell, 14 Ill. 375, it was said: 
‘*Fraud is one of the broadest grounds of 
equity recognized by the courts, and relief 
may be obtained against a judgment at law, 
although the party might find a remedy in the 
courts of law. It is the fraud which gives 
jurisdiction to this court, and the aggrieved 
party is not obliged to resort to another tribu- 
nal possessed of less power and appliances to 
ascertain the truth and grant the requisite 
remedy, although the other tribunal may have 
jurisdiction.’’ In How v. Mortell, 28 Ill. 478, 
it was held that a court of equity had juris- 
diction to grant a new trial in an action of 
ejectment, where the trial had been had in vio- 
lation of an agreement, entered into by the 
attorneys in the cause, that the case should not 
be tried without notice from one to the other. 
The decision is based upon the ground that 
courts of equity have jurisdiction to decree a 
new trial at law where a judgment has been 
obtained by fraud, accident, or mistake. The 
same principle is fullowed in Beams v. Den- 
ham, 2 Scam. 58; Wilday v. McConnel, 63 IIl. 
278; Babcock v. McCamant, 53 Ill. 215. 
‘* It is true,’’ say the court in the principal 
case, ‘‘ applications to a court of equity for a 
new trial after a judgment at law are not fre- 
quent, for the reason that, ordinarily, the same 
remedy may be obtained on motion for a new 
trial, and the practice of resorting to a court 
of chancery ought not to be encouraged ; yet, 
where a judgment has been obtained by fraud, 
accident, or mistake, and the complaining 
party is free from negligence, it is proper the 
relief should be granted in a court of equity.”’ 


Vol. 7—No. 15. 


The case of Kinsley v. Lake Shore & 
Michigan Southern Railroad Co., recently de- 
cided by the Supreme Judicial Court of Mas- 
sachusetts, raises the question of the respon- 
sibility of a railroad company for the loss of a 
passenger’s baggage. It appeared that the 
plaintiff was a passenger on defendant’s rail- 
road from Cleveland, Ohio, westward, having 
purchased in Boston coupon tickets over that 
and other roads, from Boston to San Fran- 
cisco. At Cleveland the plaintiff also pur- 
chased a ticket which gave him a right to 
ride in the car ‘‘ China,’’ one of two sleeping 
cars which formed part of the regular train on 
defendant’s road. After leaving Cleveland, 
and before reaching Toledo, Ohio, notice was 
given to the passengers that twenty minutes 
would be allowed for dinner at Toledo. On 
leaving the car at Toledo, for dinner, the 
plaintiff inquired of an employee in the car 
whether his baggage would be safe if left in 
the car, and was told to leave all his baggage 
in the car, that it would be perfectly safe; 
and the plaintiff left the bag, to recover the 
value of which this suit was brought, with 
other articles in the car. On his return from 
dinner, plaintiff found that the car ‘‘ China ’’ 
had been taken from the train, and the doors 
of the car locked, and was informed that that 
car would not go beyond Toledo, on account 
of the small number of passengers, and that he 
could have a seat in the other sleeping-car, and 
would find his baggage there. On going into the 
other car plaintiff found all his baggage ex- 
cept the said bag. He applied to the con- 
ductor, and diligent search was made, but the 
bag could nowhere be found. The defendants 
offered to prove that the ‘* China’’ did not be- 
long to them, but to George Gates and others, 
and was managed and controlled by the own- 
ers, and was in the immediate care and charge 
of their employees, under a contract between 
said Gates and others and the defendants. 
There was no evidence that said contract was 
known to plaintiff, or that he had any notice 
that the ‘‘ China’’ was not owned by the defend- 
ants and in their exclusive control. The lower 
court, without a jury, ordered judgment for 
plaintiff. Morton, J., in delivering the opin- 
ion of the Supreme Jndicial court, said: 
‘‘Although a railroad corporation is not respon- 
sible as a common carrier for an article of 
| personal baggage kept by a passenger exclu- 
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sively within his control, it is liable for the 
loss of such an article by the negligence of 
the corporation, or its agents, or servants, 
and without fault of the passenger. Clark v. 
Burns, 118 Mass. 275; Bergheim v. Great 
Eastern Ry.,3C.P.D.221. * * * * 
The plaintiff’s contract was with the defend- 
ant alone. The fact that the car was not 
owned by the defendant, but was used on its 
road under a contract with other parties, who 
furnished conductors and servants to take 
charge of such cars, there being no evidence 
that the plaintiff knew of that contract or 
had any notice that the car was not owned by 
the defendant and under its exclusive control, 
could not affect the measure of the defend- 
, ant’s liability to the plaintiff.”’ 





In the next forthcoming volume of the 
Illinois Reports, the advance sheets of which we 
have just received through the courtesy of the 
reporter, Hon N. L. Freeman, we note several 
cases of interest, where the question of excess- 
ive damages has been discussed and determined. 
In Kolb v. O’ Brien, 86 Ill. 210, the plaintiff, 
a domestic servant, was injured by the negli- 
gence of the driver of defendant’s omnibus. 
She, with a number of others, all returning 
from an exhibition, was waiting on the side- 
walk to be carried home. When the omnibus 
backed up, she placed her foot on the step for 
the purpose of getting in, when the driver 
backed it against the sidewalk, crushing her 
ankle. In consequence of the accident she 
was disabled from labor, for which she earned 
four dollars a week, for twelve weeks, incurred 
a doctor’s bill of fifty dollars and was nursed 
and boarded at an expense of about seventy- 
five dollars. The testimony did not show that 
she had suffered any permanent injury. The 
jury found a verdict in her favor for $2,200, 
which, on appeal, is reversed, the supreme 
court saying: ‘* We fail to find anything in 
the evidence requiring, or even justifying, the 
assessment of vindictive damages against 
plaintiff in error. If there was negligence on 
the part of the driver, as the jury have found, 
it is not of such a character as to imply mal- 
ice, or wanton disregard of the safety of de- 
feadant or others. It then follows that the 
damages should have been compensatory 
only, whilst they are greatly beyond 
anything warranted by the evidence.’>—— 





In Chicago West. Div. R. R. v. Hughes, 
87 Ill. 94, the plaintiff was a workman, and 
had recovered $4,500 for a fracture of his arm 
by being run over by a street car. He testified 
that, since the accident, he could not earn 
one-half as much as before, as did also his only 
witness a fellow-workman. The supreme 
court reversed the judgment on the ground of 
excessive damages. Upon a former trial this 
plaintiff had recovered a verdict for $5,000, 
of which, upon a motion for a new trial, he 
remitted $2,000, and judgment was rendered 
for $3,000, which, upon appeal, was re- 
versed for error in an instruction. See 69 Il. 
170.—FPitts. Cin. & St. L. R. R. v. Dewin, 
86 Ill. 296, was a somewhat curious case. The 
plaintiff, a child twenty-seven months old, 
brought an action, by his next friend, against 
the defendant, a railroad company, to recover 
damages for being expelled from one of its 
passenger trains. The company was operat- 
ing a road from Chicago to Richmond, Indi- 
ana. At the latter place Dewin, his wife, and 
six children, came upon the train, on their 
way to Chicago. The oldest child was fifteen 
years of age; the second one, ten; the third 
one, eight; the fourth, six; the fifth, plaintiff, 
twenty-seven months old; and the youngest, 
eight or nine months. Dewin, the father of 
the plaintiff, had tickets from Richmond to Chi- 
cago for two persons only, and when the con- 
ductor on the train called on him for fare for 
himself and family, the two tickets were of- 
fered for the transportation of the whole 
family. This the conductor refused, He 
made no charge for the three younger child- 
ren, and offered to take the older three at half 
fare, which was more liberal than the rules of 
the company, under which he was acting, al- 
lowed, as the rules in evidence only provided 
that children between the ages of five and 
twelve years could travel on half-fare tickets. 
Dewin and his wife refused to pay anything 
on account of the children, and insisted that 
all the family should be carried on the two 
tickets. The conductor replied: ‘* You will 
either have to pay for these children or they 
will get off.’’ The fares not having been 
paid, when the train reached the next station, 
the whole family left the train. They re- 
mained over night at Washington, and the day 
following were carried to Chicago on the next 
train without the payment of additional fare, 
having been delayed on the road ahou 
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twelve hours. Because the company would 
not transport the whole Dewin family on two 
tickets, the jury kindly gave the twenty-seven 
months old infant a douceur of $750. But 
eight into two was something the supreme 
court could not work out, and they were 
therefore forced to reverse the judgment. The 
conductor, said the court, did no more than 
his duty. There was no ground for the re- 
covery of vindictive damages, and no actual 
damages were proven, and the court could 
not perceive on what ground the judgment 
could be sustained. In City of Elgin v. 
Renwick, 86 Ill. 498, the plaintiff, after dark, 
while walking along a sidewalk at a fast rate, 
was thrown down, by stepping into a hole in 
the walk, and received personal injury. He 
testified that he had no knowledge of the de- 
fect, and was using care. The evidence also 
showed paralysis following the accident, which 
had continued for five or six months under 
judicious treatment, and also tended to show 
that a rupture was caused by the fall, although 
there was some evidence tending to show 
that plaintiff had a rupture before the acci- 
dent. A verdict for $3,000 was sustained by 
the supreme court, Breese, J., dissenting, 
however, on the ground that the damages 
were excessive. 











STATE INSOLVENT LAWS. 





II. 


CONSTITUTIONAL LIMITATIONS—IMPAIRING 
GATION OF CONTRACT. 


OBLI- 


The power conferred upon Congress by the 
Eighth Section of Article I, of the Constitution 
of the United States, to establish ‘‘uniform laws 
on the subject of bankruptcies throughout the 
United States,’’ was not intended asa prohibtion 
of the exercise of jurisdiction, upon the subject 
of bankruptcy and insolvency, by state legis- 
latures and state courts, in the sense that the 
states might not provide such laws as would be 
operative within their own jurisdiction, sub- 
ject to certain other constitutional restrictions. 
But in so far as the effects of such laws are in- 
tended to be general and uniform in their ope- 
ration upon the relative rights or liabilities of 
citizens of different states, in their business 
intercourse with each other, the power of Con- 
gress is practically exclusive upon the subject, 





Even in the absence of the constitutional pro- 
vision upon the subject, no one would claim 
for any state the power to establish ‘‘ uniform 
laws on the subject of bankruptcies throughout 
the United States,’’ for the manifest reason 
that the jurisdiction of each state is limited by 
its own boundaries. However, it is well settled 
that the states have ample authority to pass 
bankrupt laws (or insolvent laws, which are 
the same in substance), and administer them 
in the state courts, so long as there is no con- 
flicting federal law upon the subject, and pro- 
vided they are so formed as not to contravene 
that provision of Section 10, Article I, of the 
Federal Constitution, which declares that no 
state shall pass any ‘‘ law impairing the obli- 
gation of contracts.’’ Sturgis v. Crownin- 
shield, 4 Wheat. 122; Baldwin v. Hale, 1 
Wall. 223; Baldwin v. Bank of Newberg, Id. 
234. Any further restrictions upon state leg- 
islation affecting this subject must be sought 
in the state constitutions. 

But by the provision that state laws shall not 
impair the obligation of contracts, the states 
are shorn of jurisdiction with respect to one of 
the most essential features of all such statutes, 
and one which has become almost inseparable 
from our ideas of a bankrupt law—that dis- 
charging the insolvent debtor from liability 
without the consent of his creditors. A law 
which simply enables a debtor to escape by ob- 
taining the consent, express or implied, of his 
creditors bears very little resemblance to the 
bankrupt laws with which we have become famil- 
iar. The involuntary provisions of the national 
act lately repealed may be approximately imita- 
ted by state legislatures in every feature, ex- 
cept that which contemplates a discharge of 
the debtor ; but it is difficult to imagine a stat- 
ute so constructed as to discharge an insolvent 
debtor from liability upon his own petition, 
without the creditor’s consent, or to force his 
consent to such discharge, that would not im- 
pair the obligation of the contract from which 
the liability arose. 

In the case of Farmers & Mechanics’ Bank 
v. Smith, 6 Wheat. 131, Chief Justice Marshall 
takes the broad ground that an act of the 
state legislature providing for the discharge of 
a debtor from all liability for debts contracted 
previous tohis discharge, on surrendering his 
property for the benefit of his creditors, is a 
law impairing the obligation of contracts, 
without considering whether the debt was con- 
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tracted prior or subsequent to the act, and that 
the rule applies to contracts between residents 
of the same state and between residents of dif- 
ferent states, in the same manner and to the 
same extent. But elsewhere it has been held 
that a state law discharging a debtor from lia- 
bility on future contracts entered into and to be 
performed within the state where the law was 
in force, was constititutional. Donnely v 
Corbett, 7 N. Y. 500; Watson v. Tarpley, Id. 
517. So, where a promissory note was made 
payable in the State of Massachusetts, 
the court of last resort of that state held 
that its payment would be subject to the 
provisions of their insolvent laws, regardless 
of the place where the note was made or the 
citizenship of the payee or holder. Burrall v. 
Rice, 5 Gray, 539; Scribner v. F.sher, 2 Gray, 
43; Capron v. Johnson, 5 Gray, 539, (note.) 
See, also, Savage v. Marsh, 10 Met. 594; 
Clark v. Hatch, 7 Cush. 455; Bank of Ten- 
nessee v. Horn, 17 How. 57, 161; Peale v. 
Phipps, 14 How. 368. And, by the same 
court, it was held that a negotiable promis- 
sory note made in that state, without any spe- 
cific place of payment, but negotiated in good 
faith before maturity to a resident of another 
state, would not be affected by a discharge of 
the maker under the insolvent laws of Massa- 
chusetts. Houghton v. Maynard, 5 Gray, 
552; Dinsmore v. Bradley, Id. 487. See, 
also, Frey v. Kirk, 4 Gill & J., (Md.) 509. 
The principle upon which these cases are so 
decided is that the contract is governed, in all 
that relates to its enforcement, by the law of 
the place where it is to be performed, and is 
presumed to be made with reference to the laws 
in force there at the time. Marsh v. Putnam, 
8 Gray, 551. In pursuance of this doctrine, 
it was held in the case last cited that a debt 
due from one citizen of Massachusetts to an- 
other, contracted and payable in another state, 
would be subject to the insolvent laws of the 
state where the contract was made and the 
proceedings had; and a dicharge of a debtor 
there obtained would bar an action for the 
same debt in Massachusetts. The distinction 
between the operation of local insolvent or 
bankrupt laws upon demands between citizens 
of the same state where the debt is payable, 
and between citizens of different states, or 
which are payable elsewhere than where the 
proceedings are had, is partially recognized in 
the case of Woodhull vy. Wagner, 1 Baldw. C. 





C. 296, where it is decided that the discharge 
of a debtor under the insolvent law of Penn- 
sylvania would not protect him, even from 
arrest or civil process, for a debt payable in 
New York, or to a citizen of that state. 

The immunity from the operation of local 
insolvent laws enjoyed by a non-resident cred- 
itor, in so far as they attempt to discharge his 
debtor, is one, of what value soever it may be, 
which he can waive. By making proof of his 
claim, and participating in the distribution of 
the estate of the insolvent, he voluntarily sub- 
mits himself to the jurisdiction of the court, 
and by implication assents in advance to the 
discharge of his debtor, subject only to the 
conditions prescribed by the law of the forum. 
Clay v. Smith, 3 Peters, 411. But where the 
non-resident creditor does not participate in 
the proceedings, nor accept the dividends de- 
clared in the proceedings under the state law, 
an attempt to discharge the debtor is clearly 
an impairment of the obligation of the con- 
tract. The obligation which the law imposes 
upon the debtor is to perform what he has by 
his contract undertaken, and any law that pur- 
ports to release him from this obligation is 
within the constitutional inhibition. And the 
jurisdiction which is denied to the state courts 
has reference not only to the person over 
whom, or the territory within which, it is 
sought to be exercised, but to the subject-mat- 
ter—the antecedent debt. Therefore, a suit 
brought by the foreign creditor in the courts 
of the state where the discharge had been pre- 
viously granted, would not be barred, upon the 
ground that by so bringing his action the cred- 
itor submitted his claim to the jurisdiction 
where the validity of the discharge was recog- 
nized. Hicks v. Hotchkiss, 7 Johns., Ch. 
197; Van Hook v. Whitlock, 26 Wend. 431; 
Soule v. Chase, 39 N. Y. 342. So it was held 
that a statute of Alabama providing for the 
distribution of the estate of decedents judi- 
cially declared to be insolvent, and prohibit- 
ing suits against the personal representatives 
after such declaration of insolvency, would 
not abate a suit in the federal court by a citi- 
zen of another state, unless the creditor had 
voluntarily become a party to the insolvency 
proceedings. The law of the state could not 


be so construed as to force him to submit his 
claim to the courts of Alabama to have his 
rights adjudicated. 

In the cases cited above—particularly those 











— SOS Sli 


SS = alm CUP 








THE CENTRAL LAW JOURNAL. 285 








decided in the state courts—it will be noticed 
that much stress is laid upon the question of 
the place wherein the contract is to be per- 
formed, and wherein the contracter resides. 
The place of performance may control so as 
to discharge the debtor, when the debt is 
contracted subsequent to the passage of the 
law authorizing the discharge, especially where 
the creditor was within the state at the time 
of making the contract, or where there are 
other reasons for holding the eontract subject 
to all the laws of that state, thana purely 
technical presumption. But when the law is, 
by its express terms, or by necessary impli- 
cation, retroactive in its operation, and is in- 
tended to apply as well to prier as to subse- 
quent transactions, it matters not where the 
parties live, or the contract is to be performed. 
No presumption can arise that an agreement 
is entered into between parties, subject to the 
provisions of a law not yet enacted, and which 
is beyond the authority of the legislature. If 
the construction of the constitutional prohibi- 
tion is such as to restrict its application to 
contracts antecedent to the law, and not to ex- 
tend it to all contracts not themselves prohib- 
ited, or surrounded with special restrictions, 
still the language of the constitution is such as 
to protect existing contracts between citizens 
of the same state as well as those between 
citizens of the different states. No such acci- 
dental circumstance as the local habitation of 
the citizen, so long as he resides within the 
United States, can subject him to a local ju- 
risdiction with sufficient power to impair his 
rights under the fundamental law of the gen- 
eral government. Nor can a choice of such 
residence be tortured into an assent to the ex- 
ercise of powers prohibited to the states by 
the Constitution of the United States. It will 
be noticed, by a comparison of the cases cited, 
that the state courts are much more liberal, in 
the construction of their own bankrupt and 
insolvent laws, than Federal Courts. The Su- 
preme Court of the United States has decided 
in round terms that a state insolvent law, grant- 
ing an absolute discharge to the debtor with- 
out the creditor’s consent, is a law impairing 
the obligation of a contract, and is therefore 
void, as being in contravention of the consti- 
tutional prohibition of such laws. Boyle v. 
Zacharie, 6 Pet. 635. The same principle is 
announced and elaborated in the case of Stur- 





ges v. Crowninshield, 4 Wieat, 122; and, as 
we have already noticed, Chief Justice Mar- 
shall lays down the same doctrime in Far- 
mer’s & Mech’s Bank v. Smith, 6 Wheat. 
131, with equal emphasis, and without any of 


the qualifications by which some of the state 


courts have sought to surround the constitu- 
tional restriction upon the powers of their own 
legislative oodies. 

There is no doubt that the states may pass 
and administer laws providing for the assign- 
ment of the assets of insolvent debtors, and 
their pro rata distribution between creditors, 
and even that further prosecution of debts due 
participating creditors shall be prohibited. 
For these laws contain an element of implied 
assent, which renders them unobnoxious to 
the objection that they impair the obligation 
of contracts. The obligation of a contract 
can not be said to be impaired by a law which 
provides that the obligation may be discharged 
by the voluntary act of the obligee. But 
when the statute undertakes, either directly 
or indirectly, to coerce the creditor into 
acquiescence or participation, it is open to all 
the objections that may be urged against the 
most open and flagrant violations of the Fed. 
eral Constitution. 

As to laws which are calculated to affect 
the obligation of the contract. and those merely 
touching the remedy, we shall endeavor to 
draw the distinctions between them in a fu- 
ture number of the JouRNAL. W. 


( To be continued.) 








HOMESTEAD EXEMPTION — PROCEEDS OF 
SALE UNDER TRUST DEED. 





CASEBOLT v. DONALDSON. 





Supreme Court of Missouri, April Term, 1878. 


Hon. T. A. SHERWOOD, Chief Justice. 
“Wo. B. NAPTON, 
“ "WARWICK HouGu, 
“ EE. H. NorTON, 

“ §6(JOHN W. HENRY, 


Associate Justices. 


1. WHERE A JUDGMENT DEBTOR HAS EXECUTED 
a deed of trust en his homestead, and the same is sold 
under the deed, the proceeds of such sale, in the 
hands of a purchaser thereat, in excess of debts secured 
by trust deed, and costs of sale, are not subject to 
homestead rights of debtor, and are liable to garnish- 
ment by a judgment creditor of the owner of such 
homestead. 
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2. THE FACT THAT THE JUDGMENT CREDITOR had 
caused the levy on such homestead of an execution is- 
sued on his judgment, and had purchased the land at a 
sale thereunder, will neither destroy nor suspend such 
right of garnishment. Neither is such right of gar- 
nishment contingent upon such judgment creditor re- 
linquishing the title to the homestead acquired by his 
execution sule. The money arising from the sale un- 
der trust deed in excess of debt secured thereby on the 
debtor’s homestead, is the debtor’s money, and such 
judgment creditor has the same right to subject it to 
garnishment for the balance due as any other judg- 
ment creditor. 


8. THE HOMESTEAD RIGHT IS A STATUTORY RIGHT 
a strictly legal right, and while the act should be lib- 
erally construed, yet equitable principles other than 
those recognized by the act can not be invoked by one 
claiming a homestead right. The judgment debtor 
having voluntarily conveyed the land in which he had 
a homestead right, the money realized by a sale under 
that conveyance can not be treated as land, much less 
as a homestead. It is ‘‘the dwelling-house and land, 
rents, issues and profits’? which are exempt, and the 
provisions of the act for setting out the homestead “by 
metes and bounds,’ forbid the idea of a homestead ex- 
emption in anything but real estate. 


APPEAL from Ray Circuit Court: , 
HENRY, J., delivered the opinion of the court: 


3 
C. T. Garner & Son, for respondent; Donaldson 
& Farris, for appellants. 


George Casebolt obtained a judgment against 
John B. Paul in the Circuit Court of Clinton 
County, and had an execution issued thereon, di- 
rected to the sheriff of Ray County, which was 
levied upon the W. half of tne N. E. quarter of 
section No. 2, Township No. 53, of Range 26 in 
said county, the property of said Paul, upon which, 
with his family, he resided. The land was sold 
under the execution, and was purchased by Case- 
bolt in February, 1876, 

Paul executed a deed conveying the said land to 
Thomas J. Dodd, as trustee to secure the payment 
of a note for $200, held against him by Donaldson 
and Farris. Whether the judgment in favor of 
Casebolt or the deed of trust was prior in date, 
does not appear, nor is it essential. 

On the 28th day of January, 1876, Dodd sold the 
land in pursuance of the terms of the deed of trust, 
and Donaldson and Farris purchased at the price 
of $550, and after satisfying their debt and the 
expenses, they owed, of said purchase-money, 
$299.75, 

Casebolt had a garnishment served on Donald- 
son and Farris, in order to subject the amount 
due from them to the payment of the balance of 
his judgment. They answered interrogatories set- 
ting forth the foregoing facts, and alleging that 
Paul claimed the money under the homestead law, 
and denying Casebolt’s right to the money, unless 
he relinquished his claim to the land under the ex- 
ecution sale. Paul filed an interplea, claiming 
the money under the homestead law. 

The questions presented are, whether the home- 
stead law exempted this money from Casebolt’s 
execution, and if not, whether Casebolt, having 
purchased the same land, and claiming it as above 





stated, was entitled to it as against Donaldson and 
Farris. When the execution in favor of Casebolt 
was levied upon the land in qnestion, Paul did not 
designate under Section 2 of the Homestead Act 
the part thereof to which the exemption should 
apply; nor did the sheriff, as provided in that 
section, appoint three appraisers to fix the 
location and boundaries of such homestead. No 
attention whatever was paid, either by the sheriff 
or the defendant in the execution, to the provisions 
of the homestead law. The homestead is a statu- 
tory right—a strictly legal right—and while the 
act should be liberally construed to effectuate its 
benign purpose, yet equitable principles, other than 
those recognized by the act, can not be invoked by 
any one claiming a homestead right. 

The statute confers the right. and states the cir- 
cumstances under which it shall exist; and ifa 
very liberal construction of its terms will not em- 
brace the claimant’s demand, it can not be ad- 
mitted. 

The first section provides: ‘* The homestead 
of every housekeeper or head of a family, con- 
sisting of a dwelling-house and appurtenances, 
and the land used in connection therewith, not ex- 
ceeding the amount and value herein limited, which 
is or shall be used by such housekeeper or head of 
a family as such homestead, shall, together with 
the rents, issues, and products thereof, be ex- 
empt, etc.” 

lt is the dwelling-house and land, and rents, is- 
sues and products which are exempt; nothing else. 
If one who has acquired a homestead in 160 acres 
of land sell off ten acres, or exchange it for cattle, 
it certainly could not be maintained that such cat- 


' tle would be exempt from execution under the 


homestead act. Or, if he sell the whole homestead 
and invest the proceeds in a stock of dry goods, or 
any other personal property, to trade on, could he 
claim a homestead exemption in such personal 
property? While the object was to secure, not only 
to the head of a family, but to all the members of 
the family, a home to live in, yet, if the head of a 
family see proper to do so, the law does not pre- 
vent him from converting the homestead into cap- 
ital to trade with, or other property which he may 
prefer to hold. If he sell his homestead, and in- 
vest the proceeds in wild lands for speculation, 
there is no provision of the statute which would 
exempt them from liability for any debts he may 
owe, no matter when contracted. 

There is nothing in the act protecting the pro- 
ceeds of the sale of a homestead against creditors’ 
demands, except as provided in sections 9, 10 and 
11; and the provisions ‘for setting out the 
homestead by metes and bounds” by the 
sheriff when he levies an execution—by the probate 
court, when the head of a family dies—and when- 
ever, in any proceedings at law or in equity, it be- 
comes necessary to sever, or set out any homestead 
from other real estate, forbid the idea of a home- 
stead exemption in anything but real estate. The 
tenth section provides for the sale of a homestead 
right whenever the dwelling-house and land in 
connection therewith exceed the value mentioned in 
the first section, and a severance of the homestead 
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would greatly depreciate the value of the residue 
of the premises, or be of great inconvenience to 
the parties interested, either in the homestead or 
such residue. The court on petition is required to 
make such orders as may be equitable and needful, 
and, if such homestead be sold, the court may con- 
trol the investment of the proceeds in a new home- 
stead, or their payment out of court, as in cases of 
the funds of married women. 

In this case no homestead was ever set out to the 
interpleader. He voluntarily conveyed the prop- 
erty in which he had a homestead right, to secure 
the debt he owed the garnishees. Under that 
deed the property was sold. He could not, if he 
would, have prevented that sale. The land was con- 
verted into money. and that money can not be 
treated as land, much less as a homestead. Courts 
of equity sometimes treat money as land, but such 
principles can not be invoked by one who claims 
under our homestead law. 

If he has a right, the statute alone gives it. If 
its terms, liberally interpreted, do not give him 
a right, he has none. 

In regard to the point made by them, the gar- 
nishees had no right to the money as against Case- 
bolt, notwithstanding Casebolt bought the same 
land under his execution, and claimed title to it. 
Whereever the title may have been, the $299.75 
belonged to Paul. Paul could have sued the gar- 
nishees and recovered the money, although Case- 
bolt may have acquired a perfect title by his pur- 
chase at the execution sale; and Casebolt has the 
same right that any other judgment creditor would 
have had on garnishment proceedings to recover 
the money from the garnishee. The judgment of 
the circuit court in favor of plaintiff against the 
garnishees and interpleader, was for the right 
party, and, all agreeing, it is affirmed. 


a _ 


RAILWAY AID BONDS—CONSOLIDATION OF 
COMPANIES—ULTRA VIRES. 





LEWIS v. CITY OF CLARENDON. 





United States Circuit Court, Eastern District of 
Arkansas, April Term, 1878. 


Before Hon. HENRY C. CALDWELL, District Judge. 


1. A MUNICIPAL CORPORATION CAN NOT SUB- 
SCRIBE to the capital stock of a railroad company and 
issue its bonds in payment of such subseription, unless 
the power so todo has been expressly conferred by 
law. 


2. EFFECT OF CONSOLIDATION OF COMPANIES. — 
When two or more railroad companies are consoli- 
dated, the consolidated company succeeds to and pos- 
sesses all thefranchises, rights, privileges and immu- 
nities of the several companies of which it was formed. 


8. RIGHT TO RECEIVE SUBSCRIPTION PASSES TO 
CONSOLIDATED COMPANY.— The right granted to a 
railroad company by its charter to receive municipal 
subscription to its capital stock, payable in bonds, is a 
right and privilege that, upon its consolidation with 
another company, passes to the consolidated company, 





4, ESTOPPEL.—Where a city subscribes to the cap- 
ital stock of a railroad company, formed by the con- 
solidation of two or more companies, and issues its 
bonds to such company in payment of the subscrip- 
tion; in a sait upon the bonds, the city is estopped to 
deny the corporate existence of the company so form- 
ed, or the validity of the proceedings for the consoli- 
dation. 

5. WHERE PART OF CONTRACT IS ULTRA VIRES, 
WHOLE CONTRACT NOT VoID.—-If, in the exercise of 
its undoubted powers, a corporation makes a contract, 
some stipulation of which is in excess of its powers, 
this does not avoid the whole contract if, after reject- 
ing such stipulation, there remains a good execution 
of the powers granted; and if a corporation having 
authority to issue bonds “bearing interest at the rate 
of six per cent.” issue them bearing ten per cent., they 
are valid obligations for the principal and six per cent. 
interest. 

6. INTEREST.—Where a statute prescribes a rate of 
interest and simply forbids the taking of more, and 
more is contracted for, the contract is good for what 
might be lawfully taken, and void only as to the ex- 
cess. 

7. WHERE AUTHORITY IS GIVEN “to any incor- 
porated town or city” in a county to subscribe to the 
capital stock of a railroad company, such authority is 
not limited to towns and cities incorporated at the 
date of the passage of the act. 


This action is brought to recover on over-due in- 
terest coupons, cut from negotiable bonds issued 
by the city of Clarendon to the Arkansas Central 
Railway Company, in payment of a $15,000 sub- 
scription made by the city to the capital stock of 
said company. The following is a copy of one of 
the bonds: 

State of . Arkansas. 
No. 17. City of Clarendon. $500. 
$15,000 subscription to the Arkansas Central 

Railway. 

Know all men by these presents that the city of 
Clarendon, in the State of Arkansas, in conformity 
to the will of a majority of the legal voters of the 
said corporation, as expressed at an election held 
in accordance with the laws of the said State of 
Arkansas, on the 25th day of July, A. D. 1871, au- 
thorizing said city to subscribe jifteen thousand 
dollars to the capital stock of the Arkansas Central 
Railway Company, for value received, hereby 
promise to pay to the Arkansas Central Railway 
Company or bearer the sum of jive hundred dollars, 
lawful money of the United States of America, on 
the first day of January, A. D. 1882, at the Na- 
tional Park Bank, in the city of New York, with 
interest thereon at the rate of ten per cent. per 
annum, payable semi-annually, on the first days of 
April and October in each year, at the National 
Park Bank, New York, on the presentation and 
surrender of the annexed coupons as they severally 
become due and payable. 

In witness whereof, the said city of Clarendon has 
caused this bond to be signed by the Mayor, and 
attested by the Recorder, and the seal of said 
city to be hereunto affixed, on this first day of 
January, A. D. 1872. 

B. N. D. TANNEHILL, Mayor. 

PARKER C. EWEN, Recorder. 
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By act of the general assembly of this state, ap 
proved January 20, 1855, the ‘‘ Arkansas Midland 
Railroad Company ’’ was incorporated, and author- 
ized to construct a railroad from Helena to Little 
Rock, and any ‘incorporated town or city in the 
counties of Pulaski and Monroe ’’ was authorized 
to subscribe to the capital stock of said company, 
upon a majority vote of the legal voters of such 
town or city, and to issue its bonds in payment of 
such subscription, ** bearing interest at the rate of 
six per cent. per annum.’’ The charter authorized 
the company to “make any lawful contract for 
uniting said road with any other road having the 
same terminus, or which may at any intermediate 
point approach the said railroad.”’ 

On the 8th day of March, 1869, there was filed in 
the office cf the Secretary of State of this state, 
articles of association, under the general railroad 
incorporation law of this state, incorporating the 
‘¢ Little Rock and Helena Railroad Company.” 
The purpose of this company was declared to be 
to construct a railroad from Little Roek to Helena. 

The general act for the incorporation of railroads, 
approved July 28, 1868, authorized any railroad 
company then or thereafter incorporated ‘ to pur- 
chase and hold any connecting railroad, and oper- 
ate the same, or to consolidate their companies and 
make one company, under the name of one or both, 
or any othername.’’ Sec. 4969 Gant’s Digest. On 
the 3Ist day of August, 1870, at a meeting of the 
Board of Directors of the Arkansas Midland Rail- 
road Company, a resolution was adopted declaring 
* that the said company be, and the same is hereby, 
consolidated with the Helena and Little Rock Rail- 
road Company, * * * and that said consolida- 
ted company be hereafter known as the Arkansas 
Central Railway Company.” Ata meeting of the 
stockholders of the Arkansas Midland Railroad 
Company, September 21, 1870, it was unanimously 
resolved *‘ that the action of the board of directors 
of the company, in changing the name of the road 
from the Arkansas Midland Railroad Company to 
the Arkansas Central Railway Company be, and 
the same is hereby, ratified and confirmed. At a 
meeting of the directors of the Little Rock and 
Helena Railroad Company, held on the 20th of Jan- 
uary, 1871,it was: ‘* Resolved, by the president and 
directors of the Little Rock and Helena Railroad 
Company, that we hereby agree to consolidate 
with said company, under the name and style of 
the Arkansas Central Railway Company, and do 
hereby authorize and empower W. H. Rogers, the 
president of this company, to convey unto the Ar- 
kansas Central Railway Company all the rights and 
privileges, and immunities, that we have or may 
have had, or by any means may hereafter become 
entitled to under or by virtue of said organization, 
and after said conveyance is made this company 
shall utterly cease as a separate organization.” 

Mr. Taylor testifies that he was president of the 
Arkansas Midland Railroad Company at the time 
that corporation was consolidated with the Helena 
and Little Rock Railroad Company, and continued 
to be president of the consolidated company, under 
name of Arkansas Central Railway Company; 
that the latter company built and operated about 





fifty miles of its road running from Helena to Clar- 
endon; that the business of the Arkansas Central 
Railway Company was conducted exclusively under 
the charter of the Arkansas Midland Railroad 
Company; that the object and purposes of the Ar- 
kansas Midland Railroad Company, and Little Rock 
and Helena Railroad Company, and Arkansas Cen- 
tral Railway Company, were identical, viz.: the 
construction of a railroad from Helena to Little 
Rock, and that the proposed line of road of each 
of said corporations was the same. 

The defenses are: 1. That the defendant was 
not authorized or empowered to issue its bonds, 
bearing interest at the rate of ten per cent., and 
that the bonds are therefore void. 2. Denies that 
there ever was such a corporation as the Little 
Rock and Helena Railroad Company. 3. Denies 
that the Arkansas Midland Railroad Company ever 
was legally consolidated with the Little Rock and 
Helena Railroad Company. 4. Denies that the 
Arkansas Central Railway Company was formed 
by the consolidation of the Arkansas Midland Rail- 
road Company and the Little Rock and Helena 
Railroad Company, but alleges it was organized on 
the first day of May, 187I, as an independent cor- 
poration. 5. Denies that section 16 of the act in- 
corporating the Arkansas Midland Railroad Com- 
pany is applicable to the defendant city, which, it 
is alleged, *‘ was not in existence at the date of the 
passage of said act, not having been founded until 
the year 1857, and not having been incorporated be- 
fore February 8, 1859.”’ 

E. W. Kimball, for plaintiff; Wm. W. Smith, for 
defendant. 


CaLDWELIL, J. 


The defendant city could not subscribe to the 
capital stock of a railroad company, and issue its 
bonds in payment of such subscription, without it 
was authorized so to do by law. Authority for the 
defendant to subscribe to the capital stock of the 
Arkansas Midland Railroad Company, and issue 
its bonds in payment therefor, is found in section 
16 and 15 of the charter of said company; and 
if the bonds in suit are void obligations, it is be- 
cause they were issued under the authority of those 
sections, 

It is a settled principle that where two or more 
railroad companies amalgamate or consolidate 
their respective roads under authority of law, the 
new or consolidated company succeeds to and pos- 
sesses all the franchises, rights, privileges and im- 
munities of the several companies of which it was 
formed. Zimmer v. State, 30 Ark. 677; Robertson 
v. City of Rockford, 21 Ill. 451; Nugent v. Su- 
pervisors, 19 Wall. 241 and 242. And that the 
right granted to a company by its charter to re- 
ceive municipal subscriptions to its capital stock 
is a right and privilege that, upon its consolidation 
with another company, passes with its other rights 
and privileges to the consolidated company, has 
been expressly decided. County of Scotland v. 
Thomas, 94 U. S. 682; 5 Cent. L. J. 33, re-affirmed 
in County ot Henry v. Nicolay, 95 U. 8. 619. 

If, therefore, the Arkansas Midland Railroad 
Company and the Little Rock and Helena Rail- 
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road Company were legally consolidated under the 
name of the Arkansas Central Railway Company, 
the latter company succeeded to all the chartered 
rights of the Midland Company, and the defendant 
could rightfully subscribe to the capital stock of 
the consolidated company and issue its bonds in 
payment therefor. 

Acting under the authority of section five, of the 

amended charter of the Arkansas Midland Rail- 
road Company, and section 4969 of Gantt’s Digest, 
proceedings were had by the last named company 
and the Little Rock and Helena Railroad Com- 
pany to consolidate their respective companies 
under the name of the Arkansas Central Railway 
Company. These two roads had the same termini, 
and their object and purpose were identical, viz. : 
the construction of a railroad from Helena to Little 
Rock. 
“It is objected that the consolidation of these 
companies under the new name was not regular 
and legal; that the charter of the Arkansas Mid- 
land Railroad Company only authorized that com- 
pany to consolidate with ‘any other road having 
the same terminus;’’ that this did not authorize 
consolidation with a road running parallel, and 
having the same termini; that the authority to con- 
solidate, given by the general act for the incorpo- 
ration of railroads, passed in 1868 (section 4969 of 
Gantt’s Digest),is limited to ‘connecting rail- 
roads,”’ and does not extend to parallel roads hay- 
ing the same termini. It is not disputed that the 
consolidation took place in fact, and that the new 
or consolidated company, under the name of the 
Arkansas Central Railway Company, assumed to ex- 
ercise and possess, and did exercise in fact, all the 
functions and franchises of a railroad corporation 
under the charter of the Arkansas Midland Rail- 
road Company; that it built and operated fifty 
miles of railroad, made contracts, received sub- 
scriptions to its capital stock, and exercised and 
performed every function pertaining to such cor- 
* poration from the date of the consolidation. Its 
right to do so was never challenged by the state, 
nor questioned in any mode by any person. No di- 
recter or stockholder of either of the two com- 
panies complained of the consolidation or change 
of name, but, on the contrary, appear to have rat- 
ified it. 

If this was a suit to collect a stock subscription 
from a subscriber to one of the original companies, 
a different question might be presented. But the 
city of Clarenden subscribed to the capital stock 
of the consolidated company. The subscription 
was made in conformity to the authority given and 
the requirements contained in the charter of the 
Arkansas Midland Railroad Company. And the 
action of the city in subscribing for stock and issu- 
ing bonds must, under the evidence and pleadings, 
be referred to the authority given it so to do in 
the charter of the Arkansas Midland Railroad 
Company, which latter company had, by change of 
name or consolidation, or both, become the Ar- 
kansas Central Railway Company. By subscrib- 
ing for stock and issuing its bonds, under these cir- 
cumstances, to the consolidated company, the city 
is estopped, in a suit upon such bonds, to show 
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that the Arkansas Central Railway Company was 
not a corporation de jure, or that the proceedings 
to change the name of the Arkansas Midland Rail- 
road Company, or to consolidate that company with 
the Little Rock and Helena Railroad Company, 
under the name of the Arkansas Central Railroad 
Company, were not in conformity to law. 

In principle, this case can not be distinguished 
from the case of the County of Leavenworth v. 
Barnes, 94 U. 8.70. In that case it was objected 
that the bonds were issued to a company that had 
no legal existence in January, 1865, when the elec- 
tion was held, and on the first of July, 1865, when 
the bonds were issued. Answering this objection, 
the Supreme Court say: “ This company was or- 
ganized in 1860, under the name of the Missouri 
River Railroad Company, and on the 18th of April, 
1866, it consolidated with another company, in- 
creasing its capital and chauging its name to that 
of the Leavenworth and Missouri Pacific Railroad 
Company, We suppose this to have been author- 
ized by the statutes of Kansas. Laws 1862, p. 768. 
We are certainly of the opinion that when the par- 
ties interested in the two companies are content; 
when the newly-named company has been in opera- 
tion for ten years; when the county has received 
and held its stock until 1869; when the same was 
sold by the county, by authority of the legislature, 
it is not competent for such a contracting party to 
say that there was an irregularity in the organiza- 
tion of the company.”’ 

In Commissioners of Douglass County v. Bolles, 
94 U.S. 104, the suit was upon bonds issued by 
the county to the St. Louis, Lawrence and Denver 
Railroad Company, and the court say: ‘*‘ Whether 
the St. Louis, Lawrence and Denver Railroad 
Company was lawfully.a corporation capable of 
contracting with the defendants below, is a ques- 
tion that can not be raised in thiscase. * * * * 
The company has builtand operated a railroad from 
Lawrence to the Missouri state line, and has ex- 
ercised the usual functions of a railroad corpora- 
tion. It has been a corporation de facto, at least, if 
not de jure, from the date of its organization. Its 
corporate existence, therefore, and its ability to 
contract can not be called in question in a suit 
brought upon evidence of a debt given to it.’’ And 
in a still later case thecourt say: *‘ Where a share- 
holder of a corporation is called upon to respond 
to a liability as such, and where a party has con- 
tracted with a corporation, and is sued upon 
the contract, neither is permitted to deny 
the existence or the legal validity of such cor- 
poration. To hold otherwise would be contrary to 
the plainest principles of reason and of good faith, 
and involve a mockery of justice. Parties must 
take the consequences of the position they assume. 
They are estopped to deny the reality of the state 
of things which they have made appear to exist, 
and upon which others have been led to rely. 
Sound ethics require that the apparent, in its effects 
and consequences, should be as if it were real and 
the law properly so regards it.” Casey v. Galli, 
94U. 8. 680. 

And the court cite in support of this doctrine, 
Eaton v. Aspinwall, 19 N. Y. 119, s. c. 6 Duer 
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(N. Y¥.), 176; Cooper v. Shaver, 41 Barb. (N. 
Y.), 151: Camp v. Burne, 41 Mo. 525; D. & N. Rail- 
road Company v. Wilson, 22 Conn. 435; Ellis v. 
Schmock, 5 Bing. 521; McFarland v. Triton Ins. 
Co. 4 Denio, (N. Y.), 392; Rector v. Lovett. 1 Hall 
(N. Y.), 191; Topping v. Beckford, 4 Allen (Mass), 
121; Dooley v. Walcott, Id. 407; Eppes v. Railroad 
Company, 35 Ala. 33; Hamtramack v. Bank of 
Edwardsville, 2 Mo. 169; Jones v. Cincinnati Type 
Foundry, 14 Ind, 88; Worcester, Med. Ins. v. Hard- 
ing, 11 Cush. (Mass.), 285; Hughes v. Bank of 
Somerset, 5 Litt. (Ky), 47; Tar River Nav. Co. 
v. Neal, 3 Hawks (N.C), 520. And the following 
additiona! cases may be cited in support of this 
doctrine: Bigelow on Estoppel, 464, (2 Ed. 423 424) 
Zabriskie v. Cleveland, 23 How. 400; John v. Farm- 
ers’, etc.. Bank, 2 Blackf. 367; Brookville G. 
T. Co., v. McCarthy, 8 ind. 392; Ensey v. Cleve- 
land. ete., R. R. Co.,10 Ind. 178; Anderson v. 
Newcastle R. R. Co. 12 Ind. 376; Palmer v. Law- 
rence, 3 Sandf. 161; Fisher v. Evansville & Craw- 
fordsville R. R. Co. 7 Ind. 407; 

The charter authorises the issue of bonds ‘+ bear- 
ing interest at the rate of six per cent. per annum;”’ 
there are no negative words; a higher rate is not in 
terms prohibited and no penalty is prescribed for 
issuing or receiving bonds drawing a higher rate. 
At the time bonds were issued, the constitution of 
1868 was in force which declared ‘ no law limiting 
the rate of interest for which individuals may con- 
tract in this state, shall ever be passed.’’ And the 
act of July 13th, 1868, was also in force, which de- 
clared it should be lawful for parties to stipulate 
for any rate of interest for ‘‘ money loaned, or in 
any manner due and owing from any other person 
or corporation, to any other person or corporation 
in this state.’’ Section 4278, Gantt’s Digest. 

The city and the railroad company seemed to 
have supposed this legislation had removed the re- 
striction in the charter as to the rate of interest. 
Whether this isa sound view it is not necessary to 
determine, because the plaintiff having waived all 
claim for interest beyoud six per cent., there are 
other satisfactory grounds upon which to rest the 
decision of the question. The power to issue the 
bonds is conceded; the rate of interest they should 
draw isa mere incident tothe exercise of the power 
to issue, and not vital to the validity of the bonds 
otherwise lawfully issued. The city and the com- 
pany might have agreed on a less rate than six per 
cent., and the insertion of a larger rate is at most 
a stipulation in excess of the power relating toa 
mere incident of the main power and contract, and 
the bonds are valid to the extent of the principal 
and lawful interest, and invalid as to the excess of 
interest only. 

If, in the exercise of its undoubted powers, a cor- 
poration makes a contract, some stipulation of 
which is in excess of its powers, this does not avoid 
the whole contract, if, after rejecting such stipu- 
lation, there remains a good execution of the pow- 
ers granted. Johnson v. County of Starke, 24 Ill, 
pp. 91, 92; United States v. Bradley, 10 Pet. 343; 
Quincy v. Warfield. 25 [ll. 317. In the last case 
cited under authority to issue bonds bearing eight 
per cent. interest, bonds stipulating for twelve per 





cent. were issued, and it was held they were valid 
and bore interest at the statutory rate. 

If tested by the rule applicable to laws regulating 
the rate of interest (which as usury laws are based 
on public policy, is a view too favorable to the de- 
fendant), the same result is reached. ‘* Where a 
statute prescribes a rate ot interest, and simply 
forbids the taking of more, and more is contracted 
for, the contract is good for what might be law- 
fully taken, and void only as to the excess.”’ Farm- 
ers’, etc., Nat. Bank vy. Dearing, 91 U.S. 35; and 
see to the same effect Darby v. Boatman’s Sav. 
Inst. 1 Dillon, 149, and cases cited; Burnhisel v. 
Firman, 22 Wall. 170. The case of Bank of the 
United States v. Owens, 2 Peters, 557, and what 
is said by the court in Tiffany v. Boatmans’ Insti- 
tution, 18 Wall. 375, 384, bas not been over- 
looked. In reference to them it may be remarked 
that what is there said on the point is difficult to 
reconcile with what is said by the court in the later 
cases of Burnhisel v. Firman, supra, and Farmers’ 
and Mech. Bank v. Dearing, supra. 

In the last-named cases the question was fairly 
raised by the record, and proper to be decided. In 
the last case (Bank y. Dearing) the rule is stated 
with force and perspicuity, and supported by cita- 
tions that show it to have been a deliberate opinion ; 
and as this is the latest utterance of that court on 
the question, it must be regarded by this court as 
an authoritative exposition of the law, and it cer- 
tainly is in harmony with the general, ‘* though not 
quite uniform doctrine of the authorities.’’ Dillon, 
J., in Darby v. Boatman’s Sav. Inst., supra. 

There seems to have been filed in the office of the 
Secretary of State on the 5th of May, 1871, articles 
of association incorporating a railroad company to 
be known as the ‘* Arkansas Central Railway 
Company.’’ The articles of association of that 
road were not filed until after the consolidation of 
the Little Roek and Helena Railroad Company, 
and the Arkansas Midland Railroad Company, 
under the name of the Arkansas Central Railway ° 
Company. Under the provisions of section 4942 
of Gantt’s Digest, the articles of association of that 
road were a nullity, and it is not shown that it ex- 
ercised, or attempted to exercise, a simple corpo- 
rate function. But it is enough to say that the 
pleadings and proofs show that the defendant sub- 
scribed to the capital stock of the Arkansas Cen- 
tral Railway Company, formed by the consolida- 
tion of the Little Rock and Helena Railroad Com- 
pany and the Arkansas Midland Railroad Com- 
pany, and that the bonds were issued to the com- 
pany thus formed. 

The authority to subscribe is given ‘‘ to any in- 
corporated town or city.’’ This language embraces 
towns and cities then or thereafter incurporated. 
All that is required is that they shall be ‘‘ incorpo- 
rated ’’ at the time the subscription is made. The 
construction of the branch to Pine Bluff was au- 
thorized by section 5 of the charter. 

The plaintiff is entitled to judgment for six- 
tenths of the face value of the coupons, and interest 
on the same at 6 per cent. from the date of the 
maturity of the same. 
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ACTION ARISING EX TURPI CAUSA—CON- 
STRUCTIVE ASSAULT. 





HEGARTY v. SHINE. 





Irish High Court of Justice, Queen’s Bench Division, 
June, 1878, 


In AN ACTION for assaulting, and infecting the 
plaintiff with venereal disease, it appeaved that the 
plaintiff had consented to sexual intercourse with the 
defendant, in ignorance of the fact, concealed by the 
defendant, that he was affected with the disease: 
Held (May, C. J., dis.), that the action was not sus- 
tainable for a constructive assault, as the injury com 
plained of was directly consequent on a willful act of 
immorality, and no cause of action arising ex turpi 
causa can be maintained. R. v. Bennett,4 F. & F. 
1005, commented on, and not followed. 


Action for breach of promise of marriage; and 
for assaulting, and infecting the plaintiff with ve- 
nereal disease. Traverses of the promise and of 
the assault. The circumstances are sufliciently ex- 
plained in the judgments delivered. 


Heron, Q.C. (with him Ronan), for the plaintiff, 
cited R. v. Bennett, 4 F. & F. 1005; R. v. Sinclair, 
13 C. C. C. 28; R. v. Saunders, 8 C. & P. 265. 


Exham, Q. C., O’Riordan, contra. 
May, C. J.: 


In this case the plaintiff, Honoria Hegarty, 
brought an action against the defendant, Daniel 
Shine. The summons and plaint contained four 
counts. The first two were grounded upon an al- 
leged breach of promise of marriage. The third and 
fourth alleged that the defendant had assaulted 
and beat the plaintiff, and infected her with venereal 
disease, The defenses were by way of travers- 
ing the alleged promise, and denial of the acts 
complained of. The cause was tried before Mr. 
Justice Barry, at the after-sittings in Michaelmas, 
1877. At the trial the plaintiff was unable to sus- 
tain in evidence the first count, and her case was 
rested upon the count charging the assault. The 
evidence established that the defendant had had 
sexual intercourse with the plaintiff, who was a 
servant girl, at different times in the years 1874 and 
1875, but there was no evidence that the plaintiff 
had had intercourse with other men. The plaintiff 
became pregnant in the autumn of 1875, and was 
delivered of a child in May, 1876. The defendant 
had remitted money to plaintiif from time to time, 
before and after the time of her confinement. It 
appeared by medical evidence that at the time of 
the birth of the child the plaintiff was suffering 
from two kinds of venereal disease, with which also 
her child was infected, and that the health of the 
plaintiff and her child were permanently injured. 
The plaintiff deposed that she was not aware of 
the nature of her illness till after the birth of her 
child. 

At the trial, counsel for the defendant called upon 
the judge to direct a verdict for the defendant, 
as no assault had been proved. The plaintiff's 
counsel, on the other hand, contended, on the 





authority of two criminal cases decided in England 
—-Regina v. Bennett, 4 F. & F, 1005, anc Regina v. 
Sinclair, 13 Cox C. C. 28—that there was a case fit 
for the consideration of the jury upon the counts 
alleging an assault. The judge acceded to this 
view, and instructed the jury to the following 
effect: That an assault implied an act committed 
upon a person against his or her will, and that, as 
a general rule, when the person consented to the 
act there was no assault; but that, if the consent 
was obtained by the fraud of the party committing 
the act, such fraud vitiated the consent, and the 
act became, in view of the law, an assault; and that, 
therefore, if the defendant, knowing that he had ve- 
neral disease, and that the probable and natural 
effect of his having connection with the plaintiff 
would be to communicate to her such complaint, 
fraudulently concealed from her his condition 
in order to induce, and did thereby induce her to 
have connexion with him, and if but for that fraud 
she would not have consented to have such connex- 
ion, and if he had with her the connexion so pro- 
cured, and thereby communicated to her such ve- 
nereal disease, he had committed an assault, and 
one for which the jury might, on the evidence, give 
substantial damages. Counsel for defendant, by 
way of objection to this charge, again requested 
the judge to direct a verdict for the defendant, on 
tbe ground that the legal doctrine laid down in the 
cases relied on was not applicable to a civil action, 
nor toa case of a plaintiff of mature years. The 
jury found a verdict for the plaintiff with £450 dam- 
ages. Counsel for the defendant obtained a con- 
ditional order that the verdict be set aside, on the 
ground 1, of misdirection, 2, that the verdict was 
against the weight of evidence, and 3, that the 
damages were excessive. On the two latter grounds 
I should not be disposed to disturb the verdict, as 
I think there was evidence upon which the jury 
were warranted in finding as they did, and there is 
no doubt the plaintiff sustained serious injury. 
The question principally argued before us was 
whether, under the circumstances, an action of 
assault was maintainable. 

In the case of Regina v. Bennett, 4 F. & F. 1005, 
the prisoner was indicted for an indecent assault. 
Judge Willes, who presided at the trial, used the 
following language. [The Lord Chief Justice read 
the judgment referred to.] Where a man had con- 
nection with a married woman by getting into her 
bed at night and virtually pretending to be her 
husband, it was held that he was not guilty of rape, 
as the woman consented, but he was convicted of 
an assault, on the ground that it was a fraud upon 
her, Reginav. Saunders, 8 C. & P. 265; and Regina 
v. Wi.son, Id. 286, is to the same effect. 

The question seems to be whether the legal prin- 
ciples on which these cases of criminal law are 
founded are applicable to a civil action. The defi- 
nitions of an assault appear to be the same, 
whether the proceedings be in a criminal court, 
with a view to punishment, or before a civil tribu- 
nal, with a view to the recovery of damages. An 
assault implies the absence of consent on the part 
of the complainant, and to an action of assault a 
plea of leaveand license was a bad plea as amount- 
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ing to the general issue: Christopherson v. Bare, 
11 Q. B. 473. But supposing that in the present 
case the summons and plaint had stated that the 
defendant laid hands on the plaintiff, invaded 
her person, infecting her with disease, and the de- 
fendant had pleaded leave and license of the 
plaintiff, which leave and license was traversed, 
upon that issue the case would, I think, have come 
before the jury precisely as it has done upon the 
issue whether the defendant assaulted the plaintiff; 
and it appears to me that the doctrine as laid down 
by Judge Willes and other judges in England that 
consent procured by fraudulent concealment is void 
in point of law, is applicable to an action like the 
present before a civil tribunal. It is not difficult 
to suggest cases of a less unpleasant character 
than that immediately before the court. Ifa 
patient submits to the performance of an operation 
by a surgeon, he can not treat that as an assault, 
nor complain of injurious consequences. But sup- 
posing that the operator used in the operation a 
poisoned instrument, knowing the injurious results 
that would follow, could not the person injured sus- 
tain an action of assault, as for a trespass commit- 
ted on the person without his consent? Could he 
not establish that to such an operation involving 
such consequences, he did not consent, though he 
did permit an operation of a different character? 
In the cases of Regina v. Bennett, Regina v. Saund- 
ers, and Regina v. Williams, it appears to me that 
the same judges who held that the prisoners were 
guilty of assaults, would equally have held that the 
persons assaulted might have maintained civil ac- 
tions for damages arising out of the same trans- 
action. I do not think that the circumstance that 
the plaintiff had been seduced or debauched by the 
defendant, and had on previous occasions consent- 
ed to his embraces, makes any material distinction, 
the jury having virtually found that on the partic- 
ular occasion in question she would not have con- 
sented had the detendant disclosed his state of 
health. 

Nor do I think that the maxim ex turpi causa non 
oritur actio is applicable to the present case. That 
principle, I think, governs cases of contract. A 
promise cannot be supported—on the contrary, is 
vitiated—by an immoral consideration; nor can a 
contract be enforced, if its object be to promote and 
encourage immorality or illegality. But the present 
case isfounded ontort. The defendant has done an 
act injurious to the plaintiff, and done so willfully 
and intentionally. Upon the »uthority of the cases 
I have referred to, I think it must be held that this 
wrong was done to her without ner consent. It 
does not occur to me that the court, if it held the 
defendant liable in damages to the plaintiff in this 
case, would be sanctioning immorality. It seems 
to me, on the other hand, that the imputation of 
injustice would rest upon a decision holding that a 
defendant who has infficted a life-long injury upon 
his victim--by depriving her of her bodily health— 
should escape with impunity, because he had pre- 
viously deprived her of her chastity, and obtained 
possession of her person. 

FITZGERALD, J.: 

The action was for breach of promise of mar- 











riage and foran assault. The learned judge, at the 
trial, held that the evidence was not sufficient to 
sustain the alleged promise to marry, and the plain- 
tiff ’s counsel acquiesced in his ruling. The ques- 
tion before us now is, whether the action lies for an 
alleged constructive assault. The evidence was 
very voluminous, but for obvious reasons I state its 
results as concisely as possible. In 1874 the plain- 
tiff was seduced by the defendant, and during the 
remainder of that year habitual] sexual intercourse 
took place between them, which was continued 
down to November, 1875. The defendant swore 
that he gave the plaintiff money on each occasion 
save the first. In November, 1875, it was ascer- 
tained that the plaintiff was pregnant, and she left 
Listowel, her former place of residence, and went 
to reside in Cork, where, in May, 1876, her child 
was born. Some time after the birth of the child, 
the medical attendant of the plaintiff discovered 
that both the mother and child were affected with 
syphilis. The evidence was sufficient to establish 
that the disease had been communicated to the 
plaintiff by the defendant in the course of the con- 
cubinage, and probably some time shortly prior to 
November, 1875, as a letter from the defendant to 
the plaintiff, given in evidence on the part of the 
plaintiff, indicates that the defendant considered 
that there had been something wrong with him. 
On this evidence, the plaintiff’s counsel contended 
that the suppression by the defendant from the 
plaintiff of the fact that he was affected with dis- 
ease, vitiated her consent to the particular act of 
intercourse in which disease had been communi- 
cated to her, which, therefore, must be taken to 
have been without her consent, and amounted to an 
actionable assault; and he relied on the case of 
Regina v. Bennett, 4 F. & F. 1005, in which Willes, 
J., held that an indictment for an indecent assault 
was maintainable where the prisoner concealed 
from the woman that he was diseased, and com- 
municated the disease to her, on the ground that 
an assault came within the rule that fraud vitiates 
consent. The learned judge, for the purposes of 
the trial, yielded to the authority of Regina v. 
Bennett, and submitted certain questions to the 
jury, with a direction in substance as follows: 
‘¢ That if the consent was obtained by the fraud of 
the party committing the act, the fraud vitiated the 
consent, and the act became in view of the law an 
assault; and that, therefore, if the defendant, 
knowing that he had venereal disease, and that the 
probable and natural effect of his having connexion 
with the plaintiff would be to communicate to her 
the venereal disease, fraudulently concealed from 
her his condition in order to induce, and did thereby 
induce her to consent to have a connexion with him, 
and if, but for that fraud, she would not have con- 
sented, and if he had connexion with her, and 
thereby communicated to her venereal disease, he 
had committed an assault, and one for which they 
might give substantial damages.’’ On that instruc- 
tion in law, the jury found in fact that the defend- 
ant knew that he had disease, and had communi- 
cated it to the plaintiff, who did not know that he 
was so affected; and on those findings the verdict 
was entered for the plaintiff. 
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I shall presently have to consider the authority 
of Regina v. Bennett, and the applicatian of the 
principle ‘that fraud vitiates consent,’’ to such a 
case as that now before us. It seen:s to me, how- 
ever, to be necessary to determine whether an 
action for a constructive assault, arising out of 
such transactions as the plaintiff has deposed to, 
can be maintained to recover pecuniary damages, 
or can in any shape receive the sanction of the 
court. ‘ Ex turpi causa non oritur actio”’ is a 
maxim of the law and arule of public policy, and 
its due application tends, if not to repress, at least 
to discourage vice and crime. To constitute ** causa 
turpis’? it is not necessary that the transaction 
should amount toa crime or to a breach of the 
positive law—immorality is sufficient. No court 
should lend its ald to a »laintiff whose claim is 
founded on his or fer own immoral act. In the 
case of Pearce v. Brooks, L. R.1 Ex. 218, Pollock, 
C. B., says: ‘‘ Nor can any distinction be made 
between an illegal and an immoral purpose. 
Whether it is an immoral or an illegal purpose in 
which the plaintiff has participated, it comes 
equally within the terms of the maxim, and the 
effect is the same. No cause of action can arise 
out of either the one or the other.” 

Then, does the plaintiff ’s supposed cause of ac- 
tion spring from her own immorality? What is it? 
It is that, at some period in the course of a long- 
continued prostitution of her person to the lust of 
the defendant, he suppressed from her the fact 
that he had contracted and was affected with vene- 
real disease, and he communicated that disease to 
her. The judge anda jury were occupied for at 
least two days in investigating this case, and we 
have had the time of the court taken up for a con- 
siderable period in examining into its loathsome 
details, in order that the plaintiff should recover 
damages for results arising from her own immoral- 
ity. The language of the judgment-seat has been: 
** you shall not stipulate for iniquity,’ and ** no 
polluted hand shall touch the pure fountains of 
justice.” Per Wilmot, C.J.,in Collins vy. Blan- 
tern, 2 Wils. 341. The policy of the law demands 
that for public protection the parties to illegal or 
immoral transactions shall have no redress against 
each other in a civil court for consequences flow- 
ing directly from their illegal or immoral acts— 
Nemo ex turpi causa consequitur actionem. The dig- 
nity of the court requires that it should not be 
called on to investigate such transactions at the in- 
stance of either of the guilty participators, save 
where the public interests are involved in the re- 
pression of crime. 

The authorities on the subject are very numerous, 
but I shall allude to a few only, commencing with 
one of doubtful genuineness—Everett v. Williams— 
often referred to, and given in the note to Pothier, 
by Evans, vol. 2, p. 3. There, though disguised in 
language, the suit turned out to be a bill for an 
account of the proceeds of property procured by 
highway robbery. The suit was stopped at once 
by the judge, who refused further to hear it, com- 
mitted the solicitor, and fined the counsel who signed 
the bill. Walker v. Perkins, 3 Burr. 1568, is a rep- 
resentative case. It appeared there that the bond, 





the subject of the action, had been given by Wil- 
liam Perkins to the plaintiff, Sarah Walker, and 
recited “that they had agreed to live together.’ 
Lord Mansfield was peremptory and concise: ‘ It 
is the price of prostitution, and illegai and void.” 
The cases which follow Walker v. Perkins are too 
numerous for quotation, and assume every shape 
and form. In Pearce v. Brooks, which I have be- 
fore referred to, it was held that the plaintiffs, 
coach builders, could not recover from the defend- 
ant, a prostitute, the hire of a brougham supplied 
to her with the knowledge that she was a prosti- 
tute, and would use the brougham as part of her 
professional display. The Chief Baron says, the 
plaintiffs can derive no cause of action from such 
a bargain. In Taylor v. Chester, L. R. 4 Q. B. 309, 
where the plaintiff deposited the half of a £50 note 
as a security for suppers supplied by the defendant, 
the keeper of a brothel, to be consumed by the 
plaintiff and certain prostitutes in a debauch, it 
was held that, as the plaintiff could not recover the 
note without showivg the true character of the 
transaction, he was precluded from obtaining the 
assistance of the law; for the court will not assist 
an illegal transaction in any respect. Lord Mans- 
field puts the matter on its true foundation in Hol- 
man v. Johnson, Cowp. 343, where he says: ‘‘ It is 
not for the defendant’s sake that the objection that 
the transaction is immoral or illegal is ever al- 
lowed, but it is founded in general principles of 
policy, which the defendant has the advautage of. 
The principle of public policy is this, ex dolo malo 
non oritur actio. No court will lend its aid toa 
man who founds his cause of action on an immoral 
or on an illegal act. lf, from the plaintiff's own stat- 
ing or otherwise, the cause of action appears to 
arise ex turpi causa, or the transgression of a posi- 
tive law of this country, then the court says he has 
no right to be assisted.’ They will not lend their 
aid to such a plaintiff. Stockdall v. Onwhyn, 7 D. 
& Ry. 625, is also a representative case, followed in 
an infinity of others. It was an action for an in- 
fringement of copyright in a work, ‘* Memoirs of 
Harriett Wilson.’”? Plea—Not guilty. The work ap- 
peared to be immoral, and the learned judge, at the 
trial, held that the plaintiff was not entitled, in re- 
spect of it, to the protection of a court of law, and 
non-suited. And Abbott, C. J., says, p. 631: ** The 
sale of such a book is a criminal offense in itself; 
and it is not tobe imagined that we, the judges of 
a court of law, can recognize that as a right in one 
form, which we know to be punishable as a viola- 
tion of the law in another. To do so, would be to 
outrage every principle of common law, of com- 
mon sense, and of common justice ; and therefore, 
I for one am of opinion, that we want no judicial 
authority for deciding, that this action is not main- 
tainable.”’ Fivaz v. Nicholls, 2 C. B. 501, is also 
deserving of attention. The pleadings are too long 
to be brought in here. The action arose out of an 
illegal agreement to pass a bill to be given to de- 
fendant in consideration of his abstaining from 
prosecuting C., who was charged with embezzle- 
ment; and it was held, that inasmuch as the 
plaintiff could not make out his case except through 
the illegal transaction to which he was a party, the 
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action could not be maintained, Maule, J., saying, 
p. 514: ** As soon as it had been shown by plea that 
the transaction out of which the plaintiff’s right to 
recover, if any, arose, was illegal. the action would 
have been answered.” 

It was urged, however, before us by the plaintiff's 
counsel, that this question does not arise on the 
record, as there is no defense relying on the im- 
morality of the transaction. It seems to me, how- 
ever, that the question is quite open and that it 
does not lie with the plaintiff to say that it is not. 
The plaintiff complains that the defendant assaulted 
her—that is to say, that he committed a forcible 
offense against, her person. The defendant traver- 
ses the assault. Upon the evidence it appears that 
the use of the plaintiff’s person, of which she com- 
plains, took place with her consent. and was, there- 
fore, prima facie, no assault. Shecalls on us, how- 
ever, to inquire further into the transaction—to 
ascertain whether, at the time of the particular act 
by which she alleges disease was communicated to 
her, the defendant was diseased, and knew that he 
was so, but suppressed the fact from her; and she 
asks us to determine and adjudge that, although 
she consented to the long course of concubinage or 
prostitution, and did in fact consent to the particu- 
lar act of sexual intercourse in which disease was 
communicated to her—yet that her consent was 
null and vitiated by the suppression of the defend- 
ant, and that she is entitled to treat the particular 
act of sexual intercourse as an assault. It seems 
to me that the whole matter is open on the defend- 
ant’s plea denying the assault, and that the mo- 
ment it appeared, on the plaintiff's evidence, that 
the transaction itself was an immorality to which 
the plaintiff assented, there was an end of the ac- 
tion, so far as it related to the assault. Probably 
the more correct course for the judge at the trial 
would have been to have declined to enter on the 
inquiry which plaintiff's counsel demanded, and have 
non-suited the plaintiff—inasmuch as no action can 
be countenanced by the court which springs ex 
turpi causa. 

But as the decision at the trial rested on Regina 
v. Bennett, 4 F. & F. 1005, it becomes necessary to 
consider that case. Mr. Justice Willes there as- 
sumes that the prosecutrix, being capable of con- 
senting, had consented to sexual intercourse with 
the prisoner, but would not have done so if she had 
known he was diseased; and then, applying to the 
case the rule that fraud vitiates consent, held that 
the prisoner was guilty of an assault in the act of 
sexual intercourse. I may observe on the case that 
it is the great repute of the judge which alone en- 
titles it to consideration.* The ruling of the judge 
is uncalled for by the facts. There was no con- 
sent tothe prisoner’s act. The girl stated that 
she fell asleep immediately on going to bed, and 
recollected nothing. She was not aware that sex- 


* See, as to the authority of nisi prius cases, Rowe v. 
Young, 2 B. & B. 185; Tompkins v. Wiltshire, 1 Marsh. 
116; Johnson v. Lawson, 2 Bing. 86; Caleraft v. Thomp- 
son, 15 W. R. 387; and per Bayley, J., in 1 Chit. R. 121. 
As to Foster and Finlason, see Harvey v. Mayne, 6 Ir. 
L. T. Rep. 181; Re Connor. 8 Ir. Jur. N. S. 325. 





ual intercourse had taken place, but a week after- 
wards was found to be infected with disease. The 
prisoner was undefended and no question was re- 
served. The case resulted in a correct verdict if, 
as appears, there was no consen: in fact to the 
sexual intercourse. Assuming, however, that there 
was evidence of consent, and taking the proposi- 
tion as stated, which the judge intended to decide, 
it seems to me that it wasa mistake to apply the 
principle to such a case, and that the consequence 
of doing so would be most serious. There is no 
doubt that fraud may vitiate consent; or, to apply 
it more familiarly, every contract implies consent, 
and no valid contract can be founded on a fraud. 
Fraud nullifies a contract; and if an action is in- 
stituted to enforce a supposed contract, it is a good 
answer that the defendant’s assent to it was ob- 
tained by fraud; or a suit maye instituted to re- 
scind a contract on the ground that the plaintiff 
was induced to enter into it by fraud. But Regina 
v. Bennett, is the first instance in which the maxim 
wasapplied toan agreement for immoral sexualin- 
tercourse. I have always understood that the 
whole of a contract for an immoral purpose was 
absolutely void. If the maxim is to be so applied, 
where are we to stop? We must necessarily apply 
the rule ‘* suppressio veri’’ in favor of the common 
prostitute, who chooses to allege that some one of 
the people who have used her for pay has commu- 
nicated disease to her. Respect for the court pro- 
hibits me from following out the numerous and 
graphic illustrations put by the defendant’s senior 
counsel. I may point out that Regina v. Bennett 
rests not on the vitiation of consent, but on the 
aggravated results. Thus, the judge says that it 
was the fraud practised on the girl in concealing 
the fact of the prisoner’s diseased state, which vi- 
tiated her consent to sexual intercourse; but, 
would the indictment lie for an assault if it had not 
been for the subsequent result? Kegina v. Ben- 
nett is, in truth, a case in which a familiar maxim 
was strained and misapplied to reach a person who 
had, undoubtedly, been guilty of a great moral 
offense. 

We must not confound Regina v. Bennett with a 
class of well-decided cases where the female, hav- 
ing submitted to particular treatment, was fraud- 
ulently subjected to sexual intercourse, such as 
Regina v. Flattery, 13 Cox. C. C. 388. Rape on 
Lavina Thompson, aged nineteen; the prisoner 
professing to give medical advice, had sexual con- 
nection with the girl, having fraudulently induced 
her to believe that he was treating her medically, 
and to submit to his treatment because she so be- 
lieved. The court held (lamenting the decision in 
Regina v. Barrow, 11 Cox. C. C. 191) that there 
was no evidence of consent. The prosecutor sub- 
mitted to a surgical operation for her cure. The 
prisoner fraudulently did another thing. She 
never consented or knowingly submitted to sexual 
connection. So, in Regina v. Lock, 2 Cr. Ca. R. 
10, it was held that mere submission by one who 
does not know the nature of the act to be done can 
nct be consent. The case of Regina v. Case, 1 
Den. C. C. 580, was an indecent assault on Mary 
Impett, a girl of fourteen, under pretense of med- 
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ical treatment. She submitted, believing it was 
medical treatment. Per Curiam—She consented to 
one thing; he did another materially different. 
PATTERSON, J. The argument confounds active 
consent with passive non-resistance. PLATT, B. 
Here non-resistance was caused by fraud, and he 
is therefore criminally responsible. In the case 
before us the plaiutiff actively consented to the 
very thing—that is to say, to sexual intercourse, 
with full knowledge and experience of the nature 
of the act. If Regina v. Bennett is law, the stat- 
ute 12 & 13 Vict. c. 76, s. 1—re-enacted 24 & 25 
Vict. c. 100,s. 49—was not necessary. By this 
enactment it is provided that whoever shall, by 
false pretences, false representations, or other 
fraudulent means, procure any woman or girl under 
the age of twenty-one years to have illicit inter- 
course with any man, shall be guilty of a inisde- 
meanor. Regnia vy. Bennet derives no weight from 
Regina v. Sinclair 13 Cox. C, C. 28, save the acqui- 
escence of the judge in the maxim that consent 
will be vitiated by deceit. It was admitted in that 
case that there was no evidence of such an amount 
of resistance as would justify a conviction for rape, 
but the girl did resist, and there was nothing from 
which consent could be inferred. The prisoner was 
convicted of an assault doing actual bodily harm, 
and Iam not quite able to see how that verdict 
could be sustained in the particular case where the 
case failed as a rape. In Regina v. Bennett it seems 
to have been forgotton that, as a general rule, an 
indictment does not lie for a mere private injury, 
unless it, in some measure, concerns the Crown, as 
representing public interest, or is accompanied by 
circumstances which amount to a breach of the 
peace. It was urged for the defendant that, even 
though Regina v. Bennett was well decided, yet 
that it did not follow that a civil action to recover 
damages will lie in respect of the same transaction. 
This is one of the difficuties which flows from Re- 
gina v. Bennett. An assault is properly defined to 
be the commission of, or an attempt to commit, a 
forcible crime on the person of another; and if the 
transaction amounts in law toa criminal assault 
the logical result would seem to be that an action 
for damages may be maintained. But, as an in- 
dictment lies only in the public interest, and not 
for a mere private injury, so there are many cases 
in which an indictment may be sustained, and yet 
no action lies for civil redress by any of the parties 
to the illegal transaction. In my opinion, even if 
the ruling in Regina v. Bennett was correct, I 
should be prepared to hold that no action for an 
assault could, under the circumstances, be main- 
tained. Fraud may vitiate consent, even in such 
a case, for the purposes of criminal justice, though 
I may doubt its applicability where there has been 
no breach of the public peace. But can such sup- 
pression as is here alleged confer a right of action. 
In my opinion it can not. 

The conclusions at which I have arrived are: 1. 
That the maxim “ex turpi causa non oritur actio”’ 
is applicable. 2. That the court should declare 
that it can not permit such an action as the pres- 
ent to be entertained. 3. That Kegina v. Bennett 
should not be followed. 4. That the verdict for the 





plaintiff should be set aside and a non-suit entered 
if there has been a reservation at the trial. Al- 
though one can not fail to have commiseration 
for the unhappy plaintiff, yet I am not unwill- 
ing by this decision to endeavor to relieve this 
court from assuming the active guardianship of 
prostitution, or the duty of enforcing the rule 
uberrime jidei in immoral contracts or transactions. 

Barry, J., concurred. 

Conditional order made absolute. 


NoTe.—It had been long a moot question of crim- 
inal law as to whether such an act as was committed 
in this case constituted an assault; but, although doubt 
had been frequently expressed as to whether it could 
amount to a criminal offense, still there were decisions 
to which we shall presently refer which would seem to 
point in that direction. Butit had never yet been con- 
tended that such an assault could constitute a cause of 
civil action. The principal case relied on for the plain- 
tiff was Regina v. Bennett, 4 F. & F. 1005, where the 
law is laid down by Mr. Justice Willes in the broadest 
possible way, as follows: “An assault is within the 
rule that fraud vitiates consent, and, therefore, if the 
prisoner, knowing that he had a foul disease, induced 
his niece to sleep with him, intending to possess her, 
and infected her, she being ignorant of his condition, 
any consent which she may have given would be vitiated, 
andthe prisoner would be guilty ofan indecent assault.’ 
Nothing could be more explicit than this, and if it were 
law it would have established the case of the plaintiff 
to a considerable extent. But we must consider what 
the circumstances of the case were which drew from 
that very eminent judge this strong expression. There 
the prisoner was indicted for indecent assault upon 
his niece, a child of thirteen years. lt appeared he had 
given liquor to her before she went to bed, and that 
she had fallen asleep, and while so asleep the act of 
intercourse was committed. Of course such an 
act, committed under these circumstances, plainly 
amounted to an assault; there had been no consent on 
the girl’s part of any kind, and the fact that she had 
acquired a venereal disease in consequence, though no 
doubt an aggravation of the offense, did not constitute 
in any way the offense itself, which was complete quite 
apart from any such circumstance. It will be seen 
that the observations of the learned judge we have 
quoted were entirely extra-judicial. At best his de- 
cision was only a nisi prius one, and not entitled to 
the respect always due to the fully considered decis- 
ions of Mr. Justice Willes. The only other case cited 
as bearing out this doctrine was Reg. v. Sinclair, 13 
Cox C. C. 28, where Mr. Justice Shee acquiesced in the 
maxim that in such a case fraud may vitiate consent; 
but there was abundant proof in that case of absence 
of consent, in fact, of positive resistance, although not 
enough to justify a conviction for rape. That case 
loses some weight in consequence of its not having 
been reported for several years after its decision, and 
as the dictum of the learned judge was unnecessary to 
the decision of the case, it is not entitled to more con- 
sideration than Bennett’s case. These two cases are 
virtually the only ones to be found on the subject, for 
the class of cases where a woman consented to inter- 
course under the impression that she was submitting 
to a medical operation, induced by the fraud of the 
prisoner, asin Rex. v. Flattery, 18 C. C. C. 385; 46 L. J. M. 
C. 130, are plainly distinguishable. In that case, which 
Sir J. F. Stephen observes ‘has thrown much uncer- 
tainty over the law ” (Dig. Cr. L. 171), the female 
consented to one thing and the prisoner did another 
in its very nature different, while in the present 
case the woman was a consenting party to the 
immoral act. The Lord Chief Justice, however, was 
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of opinion, differing from the majority of the court, 
that the action lay. He observed: ‘It is not difficult 
to suggest cases of a less unpleasant character than that 
immediately before the court. If a patient submits to 
the performance of an operation by a surgeon, he can 
not treat that as an assault nor complain of injurious 
consequences; but supposing that the operator used 
in the operation a poisoned instrument, knowing the 
injurious consequences that would follow, could not 
the person injured sustain an action of assault, as for a 
trespass committed on the person without his consent? 
Could he not establish that to such an operation in- 
volving such consequences he did not consent, though 
he did permit an operation of a different character?” 
A contrary view was, however, taken by Mr. Justice 
Barry and Mr. Justice Fitzgerald, the former observ- 
ing: ‘*In the present case the plaintiff deliberately 
and knowingly consented to the act of sexual inter- 
course which is the assault relied on. The alleged fraud 
was the concealment from her, not of the act of assault, 
but of the danger of a physicial consequence of her 
willful act of immorality; and I do not think she ought 
to be heard either in a civil or criminal court to allege 
that the act was done against her will so as to consti- 
tute an assault. Volenti non fit injuria.” This view 
of the case was also taken by Mr. Justice Fitzgerald, 
who furtker observed, and in our opinion most prop- 
erly, that such causes of action were unfit for the dig- 
nity of a court of justice, and that no person whose 
hands were unclean should be suffered to approach the 
temple of justice. On this point, and on the applica- 
tion of the doctrine ex turpis causa non oritur actio, as 
well as the act complained of did not constitute an 
assault, the court decided against the action, refusing 
to follow R. v. Bennett. We have no doubt the decis- 
ion was a sound one, and trust this unsavory cause of 
action will never again be brought in our courts. That a 
transaction directly involving a violation of established 
rules of decency and morality, even though not for- 
bidden by the common law under penalties, comes 
within the meaning of the turpi causa, we have no 
doubt whatever. In the words of Bramwell, B., “ A 
thing may be unlawful in the sense that the law will 
not aid it, and yet that the law will not immediately 
punish it.”’? Cowan v. Milbourn, L. R. 2 Ex. 236. And 
while we fully agree with Mr. Justice Fitzgerald in 
this respect, we also agree with him in holding, on the 
authority of Fivaz v. Nicholls,2 C. B. 501,513, that the 
maxim is not confined to causes of action ex con- 
tractu, At the same time we can not but share in the 
natural reluctance expressed by the Lord Chief Justice 
toallow a wrong-doing defendant to escape under cover 
of that doctrine; but we must remember that, in the 
words of Lord Mansfield, “it is not for his sake that 
the objection is ever allowed, but it is founded in gen- 
eral principles of policy which the defendant has the 
advantage of, contrary to the real justice as between 
him and the plaintiff by accident, if I maysayso. The 
principle of public policy is this: Hx dolo malo non 
oritur aciio. No court will lend its aid to a man who 
founds his cause of action on an immoral or an illegal 
act. If, from the plaintiff’s own stating or otherwise, 
the cause of action appears to arise ex turpi causa, or 
the transgression of a positive law of this country, 
then, the court says, he has no right to be assisted. It 
is upon that ground the court goes; not for the sake of 
the defendant, but because they will not lend their aid 
tosuch a plaintiff. So, if the plaintiff and defendant 
were to change sides, and the defendant was to bring 
his action against the plaintiff, the latter would have 
the advantage of it; for, where both are equally in 
fault, potior est conditio defendentis.” Holman v. 
Johnson, Cowp. 343. But, on the other hand, as re- 
gards consent to the assault complained of, it must be 
borne in mind that the plaintiff isin the better posi- 





tion; for so jealous is the law of such a defense being 
set up (as where a school-master takes liberty with a 
female scholar, R. v. Nichol, Russ & R. 130; or where a 
doctor pretends that itis necessary to strip a female 
patient; R. v. Rosinski,1 Moody, C. C. 19), that it is in- 
cumbent on the defendant to show in the clearest man- 
ner that the act was committed with complete, and not 
merely simulated consent, otherwise the presumption 
will be against him. Weaver v. Ward, Hob. 134; Dick- 
enson v. Watson, T. Jones, 205.—[Ep. Ir. L. T. 








NOTES OF RECENT DECISIONS. 


TRIAL BY JURY OF MINOR OFFENSES.— People v. 
Justices of Special Sessions. New York Court of 
Appeals, 18 Alb. L. J. 254. Opinion by CHURCH, C. 
J. 1. The constitutional provision that ‘‘the trial by 
jury in all cases in which it has been heretofore used 
shall remain inviolate forever,” does not apply to petty 
offenses triable before a court of special sessions. 2. 
Relator, who was charged before a police justice in 
New York city with an assault and battery, elected to 
be tried by the special sessions, gave bail to appear at 
such court for trial, appeared and was tried by the 
court without a jury without objection, and was con- 
victed. Held, 1. That relator had not a right to a jury 
trial which could not be waived. 2. That by giving bail 
the court did not lose jurisdiction; and 3, that his trial 
and conviction were not error. 


BILL OF EXCEPTIONS—DUTY OF JUDGE— MANDA- 
Mus.—Page v. Clopton. Supreme Court of Appeals 
of Virginia, 2 Virginia L. J. 560. Opinion by BURKS, 
J. 1. On the 22d of March, 1878, a judge in court, im- 
posed a fine on P, an attorney, for ulleged contemptu- 
ous behavior in ihe presence of the court, and, at the 
same time,a motion was made by another attorney tore- 
mit thefine, which motion was continued until a further 
day. On the 25th of the same month, the court overruled 
the motion to remit the fine, and ordered the sergeant 
to take P in custody, and detain him until the fine was 
paid, P was in court on both of these days, and no 
exception was taken to the action of the court. On 
the 27th of the same month, and during the same 
time, P, who had paid the fine under protest, ap- 
peared in court, and offered to except to the 
judgment imposing the fine, and moved the court 
to certify the facts on which the judgment was 
ordered, and that witnesses be called to testify to 
these facts, which, for reasons stated by the court, was 
refused. No bill of exceptions appeared to have been 
tendered on this day, but on the 30th day of the same 
month, the last day of the term, P tendered three bills 
of exceptions to the judgment and rulings of the court, 
which the judge refused to sign, and P applied for a 
mandamus to compel him to sign the same. Held, (1.) 
The writ of mandamus will lie to compel the judge to 
sign bills of exceptions in this case, if ‘the truth of the 
case be fairly stated therein.” (2.) When a bill of ex- 
ceptions is tendered, which does not fairly state the 
truth of the case, it is the duty of the judge, with the 
aid of the counsel, to settle the bill, and when settled 
to sign it, and if he refuses to do this, mandamus will 
lie to compel him. 2. The usual practice is to give no- 
tice of the exception at the time the decision is 
made, and reserve liberty to draw up and present the 
bill for settlement and signing, either during the trial, 
or after the trial, and during the term, as may be al- 
lowed by the court, but it must be signed during the 
term at which final judgment is rendered; and it will 
be disregarded in the appellate court if signed afte the 
end of such term, although signed pursuant to a previ- 
ous order allowing it, unless, perhaps, such order be 
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made by consent of parties. 3. The office of the writ 
of mandamus is to compel corporations, inferior 
courts, and officers, to perform some particular duty, 
incumbent upon them, and which is imperative in its 
nature, and to the performance of which the relator 
has a clear legal right, without anv other adequate 
specific legal remedy to enforce it; and even though he 
may have another specific legal remedy, if such rem- 
edy be obsolete or inoperative, mandamus will lie. 
The remedy is extraordinary, and if the right is doubt- 
ful, or the duty discretionary, or there be any other ad- 
equate specific remedy in use, the writ will not be al- 
lowed. 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 


[Filed at Ottawa, June 21, 1878.] 


Hon. JOHN SCHOLFIELD, Chief Justice. 
*« SIDNEY BREESE, 
“ ~6T. LYLE DICKEy, 
“¢ BENJAMIN R. SHELDON, 
* ~PICKNEY H. WALKER. 
«¢ = JOHN M. ScortT, 
‘6 ALFRED M. CRalIG, J 


Associate Justices. 


EJECTMENT — LIMITATION ACT — PAYMENT OF 
TAX&S FOR SEVEN YEARS.—This was ejectment orig- 
inally brought by A, but he having died, L as his de- 
visee was permitted to prosecute as plaintiff. There was 
a trial by jury and a verdict for plaintiff as to one-fifth 
of the premises and for defendant for four-fifths. from 
which plaintiff appealed. The plaintiff made out a clear 
title from the Government and rested. The defendant 
claimed to defend under the first section of the limita- 
tion act of 1839. He succeeded in showing color of ti- 
tle and payment of taxes for seven successive years, 
and possession taken. BREESE, J., who delivered the 
opinion, says: ‘*The infirmity of his (defendant’s) case 
rests in this that his first payment of taxes to make 
seven years was not seven years before suit was 
brought. Suit was brought December 18, 1875. Taxes 
were first paid by defendant February, 1868. Un- 
der the limitation act the concurrence of three things 
is required before the limitation is complete, namely, 
color of title, possession and payment of taxes. And, 
further. the payment of the taxes for seven years, 
coupled with color of title and possession is not alone 
sufficient to create the bar. A period of seven years 
must have intervened between the day when the first 
payment of taxes was made and the day of the com- 
mencement of the suit. See 45 Ill. 478, and 46 IIl. 
519. There not being the requisite concurrence to 
support defendant’s claim, judgment should have been 
rendered for the plaintiff for the land.”” Reversed. — 
Lyman v. Smilie. 


CONTRACT — CERTIFICATE OF QUALIFICATION 
—POwER OF SCHOOL DIRECTORS TO CONTRACT 
WITH TEACHERS. — Plaintiff brought suit against 
school directors of district No. 1, on a contract to teach 
school for the term of nine months, alleging that he 
was ready and offered to teach the school, but was 
prevented from so doing by the school directors. On 
the trial he offered in evidence an instrument of writ- 
ing tending to prove the making ofa contract. This 
was excluded. He also offered to prove that when he 
was on the way to the school-house he was met by two 
directors and requested to delay commencing the 
sehool for one week on account of bad roads, which he 
agreed to, and that before that time he was notified 
that his services were not needed. This was also ex- 
cluded. Judgment was rendered for defendants, and 





the only question is, whether the court erred in ex- 
cluding this evidence. SCHOLFIELD, C.J., who delivered 
the opinion, says: “It does not appear from the ab- 
stract that appellant proved, or offered to prove, that 
when the contract was made or when the school was to 
have been commenced he had a certificate of qualifica- 
tion as teacher obtained under the provisions of the 
statute. * * * * But waiving this objection, how- 
ever, we are of opinion that the court properly ex- 
cluded the evidence offered of the written contract, be- 
cause school directors have no power to make con- 
tracts for the employment of teachers for terms to 
commence beyond the expiration of the current 
school year. The law provides that * * * * it is 
the duty of this (school) board to establish and keep 
in operation for at least five months in each year, ete. 
It is here seen that power is given alone with reference 
to the current year. The rule is familiar that the pow- 
ers of school directors are limited to those expressly 
granted, or such as result by necessary implication 
from those granted. We think the spirit and intent of 
the law is clearly repugnant to the idea that one board 
of directors may, by contract wholly to be carried out 
in the future, divest future boards of directors of the 
power to select the teachers they shall desire for the 
terms to be commenced after their organization.” Af- 
firmed.— Stevenson v. School Directors. 


REPLEVIN—LEVY OF EXECUTION—CLAIMING OF 
EXEMPTION.—This was an action of replevin for corn 
standing in the field, which had been levied upon by 
the defendant as constable, under execution against 
the plaintiff. Plaintiff had raised the crop as ten- 
ant, and was to have three-fifths of it. The property 
was claimed by plaintiff under the 9th clause, 13th sec- 
tion, Rev. Stats. 499, in relation to property exempt 
from execution, which is as follows: ‘* Ninth.—One 
hundred dollars worth of other property, suited to his 
or her condition in life, selected by the debtor.” Plain- 
tiff claimed and replevied the whole crop. The 
testimony showed that such three-fifths was worth 
more than $100. The court below refused this in- 
struction, asked by defendant: ‘*The court in- 
structs the jury that, before the plaintiff in this 
case can recover the corn in question, he must show 
that he demanded and claimed it as exempt, and 
selected it as exempt before levy, or as soon as he had 
notice of such levy; yet, if the jury believe vhat his 
interest in said corn was worth more than $100, then 
plaintiff could not select it as exempt wthout specify- 
ing a portion thereof, not exceeding in value $100; 
and, unless they believe such selection was so made, 
the law is for the defendant on this point, and the jury 
will so find.” The court say: ‘The instruction 
should have been given. The statute requires the 
debtor to make the selection, and it should be done at 
the time of the levy, or when the execution debtor has 
notice of it, to afford an opportunity to levy upon other 
property, or resort to other means for the collection of 
the execution.” Held, also, that an instruction to the 
jury that “it is their duty, under the law, to construe 
the exemption law liberally towards the plaintiff,” is 
erroneous. Reversed.—Amend v. Smith. 


PRACTICE — AFFIDAVIT OF MERITS—LEAVE TO 
AMEND.—This was an action of assumpsit upon a 
promissory note. Plaintiff filed with his declaration 
an affidavit of claim. Defendant pleaded the general 
issue, und filed therewith an affidavit of merits, which 
was sworn to before a notary, who had failed, however, 
to affix his official seal. The plea was stricken from 
the file, and judgment rendered for the plaintiff. When 
the motion was made to strike the plea from the files 
for want of a sufficient affidavit, defendant did’ not 
abide by the affidavit, but asked leave to amend it. 
This the court refused, unless defendant would show a 
meritorious defense. Appellant then asked for time 
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to prepare an affidavit showing a meritorious defense. 
This was granted, but upon failure of defendant so to 
do his plea was stricken from the files, and judgment 
rendered for plaintiff. From this defendant appeals. 
The court, CRAIG, J., delivering the opinion, say: 
** Had appellant desired to test the sufficiency of his 
affidavit of merits, he should, in the first instance, 
when the motion was made to strike from the files his 
plea, have abided by the affidavit, and excepted to the 
ruling of the court. His failure to do this, und obtain- 
ing leave to amend upon terms, must be regarded as a 
waiver of the right to insist upon the sufficiency of the 
affidavit on appeal, see 84 Ill. 18. Where a defendant 
files with his plea an affidavit of merits, as required by 
sec. 37, R. S. 1874, page 779, the court has no power to 
require an «flidavit setting up in detail the defense; but 
where a defective affidavit of merits is filed, and leave 
is asked to amend, then the court may, in its discre- 
tion, impose terms. Here the appellant, by asking 
leave to amend, conceded the affidavit to be defective, 
and the court did not exceed its power in requiring a 
meritorious defense to be disclosed as a condition to 
allowing the amendment.” Aflirmed.—McKichan v. 
Follett. 
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ABSTRACT OF DECISIONS OF 
COURT OF MICHIGAN. 


SUPREME 


June Term, 1878. 


Hon. J. V. CAMPBELL, Chief Justice. 
* T. M. COOLEY, 
‘© Isaac MARSTON, 
“ B. F. GRAVES, 


Associate Justices. 


CRIMINAL LAW—PUNISHMENT — EXCESSIVE SEN- 
TENCE.—1. One convicted in a court of record of an 
offense cognizable by a justice can have no severer 
sentence than a justice could impose had he tried him. 
2. A sentence merely excessive is to be reversed for the 
excess only. Comp. L. 1871, § 7998. Opinion by 
CooLey, J.—Brown v. People. 


MORTGAGE — WHAT COVERED By. — A mortgage 
without covenant ef title or warranty was given upon 
certain lands. It transpired that an undivided one- 
third interest was not 1n the mortgagor, and his wife 
afterwards acquired it: Held, that a decree foreclosing 
her right in the third was erroneous. Evenif the hus- 
band furnishsd the means to pay for it, the complain- 
ant’s interest was unaffected by the change in the title. 
Opinion by COOLEY, J.—McClure v. Holbrook. 


STATUTE OF LIMITATIONS — FRAUDULENT CON-. 
CEALMENT.—Where it was alleged that a clerk in de- 
fendant’s office fraudulently concealed from the claim- 
ant the fact that her claim had been collected: Held, 
that such fraudulent concealment did not take the case 
out of the statute of limitatiuns, as the concealments 
which, under the statute, would prevent a bar are not 
such as ure made by persons other than those sought 
to be charged in the action. Opinion by MARSTON, J. 
— Stevenson v. Robinson. 


SECOND INSURANCE— FORFEITURE WAIVED. — 1. 
In an action on a policy containing a clause of forfeit- 
ure for second insurance, evidence that the insured ob- 
tained such second insurance because she had been ad- 
vised that the first insurance was invalid, is irrelevant 
In breach of contract the motive is immaterial. 
2. Where the agent, knowing of the additional insur- 
ance, called upon the insured to go on and make out 
her proofs, and required her to be at the trouble and 
expense of correcting them without giving her to un- 
derstand that the company would rely upon the fore 





feiture, forfeiture was waived. Opinion by COOLEY, 
J.—Pennsylvania Fire Ins. Co. v. Kittle. 

OVER-PAYMENT—MONEY HAD AND RECEIVED — 
PLEADING.—1. Where there has been a bargain for the 
sale of lands at a price measured by the cost, which 
the vendor falsely over-stated, the over-payment may 
be recovered on a count for money had and received. 
2. A declaration which states facts that present a suf- 
ficient cause of action in assumpsit, may be considered 
as so grounded, although its frame shows the pleader 
to have intended it as a count in tort. Opinion by 
CouLEY, J.—Barnard v. Colwell. 


JUDICIAL ORDER FOR PAYMENT— TIME.—A judi- 
cial order for the payment of money should require it 
to be paid within a time fixed after the order shall be 
served. If it is not so drawn, but requires payment to 
be made within a certain number of days, it should be 
construed to mean so many days after service. So 
held, of an order for payment of temporary alimony in 
a divorce suit. Opinion by CooLry, J.—Davis v. Da- 
vis. 
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ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


July Term, 1878. 


Hon. HORACE GRAY, Chief Justice. 
*¢ JAMES D. COLT, 
“SETH AMES, 

‘¢ Marcus MorTON, 

6 WILLIAM C. ENDICOTT, 
“© Ors P. Lor», 

* AUGUSTUS L. SOULE, 


Associate Justices. 


BANKRUPTCY — DEBTS NOT DISCHARGED By. — 
Where the defendant obtained possession of a check by 
the f: audulent representation that he wished to exam- 
ine it, made with a fraudulent purpose to cheat and 
defraud the plaintiff, and having thus obtained it kept 
and converted it to his own-use, with the same fraud- 
ulent purpose, in an action oi tort to recover for the 
conversion, it was held, that the demand was within 
the class of debts excepted from the operation of a 
discharge in bankruptcy. Opinion by SouLE, J.— 
Burnham v. Noyes. 

LEVY ON MORTGAGED EstTaTE. —1. A mortgaged 
estate may be levied upon and set-off by metes and 
bounds in the same manner as if it were not so incum- 
bered, provided the creditor is content to take it sub- 
ject to the incumbrance. 2. The fact that the creditor 
in such a case was mistaken in his assumption that the 
mortgage had been paid off, and, therefore, failed in 
his attempt to contest its validity, would have no ef- 
fect to defeat the levy on land not included in the 
mortgage. Opinion by AMEs, J.—Pettu v. Peppard. 


FORGED BONDS — ACTION TO RECOVER MONEY 
Paip For.—In an action of contract to recover the 
amount paid by plaintiffs to defendant’s firm for cer- 
tain United States bonds, purporting to be, and sold to 
the pluintiffs us genuine bonds, which bonds were 
afterw:irds discovered to be forged and counterfeit, it 
was: Held, 1. That, under the special facts and cir- 
cumstances of the case, the action might be maintain- 
ed without returning the counterfeit bonds to the de- 
fendant; and, 2, that it was not a prerequisite to the 
pluintift’s right to sue that they should first repay 
to the United States the money which they had re- 
ceived upon the redemption of the bonds. Opinion by 
ENDICOTT, J.—Brewster v. Burnett. 


TORT—RISKS ASSUMED BY EMPLOYER.—In an ace 
tion of tort to recover for personal injuries received by 
plaintiff, a railroad engineer, by striking against a sig- 
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nal post while leaning out over the edge of his locomo- 
tive, in order to see a signal given by the conductor, it 
appeared that the posts were placed three feet and 
eight inches from the track, and were two feet and a 
half from the outside of a passing locomotive; that 
the abutinents of numerous bridges, buildings and 
other structures on the line of the defendant’s road 
were the same distance from the track; that these 
facts were known to plaintiff, though he testified that 
he had not, previously to his alleged injury, noticed 
this particular post, though it was visible for nearly 
half a mile in either direction: Held, that the injury 
was a risk which the plaintiff assumed by entering into 
defendant’s employment. Opinion by ENDICOTT, J.— 
Lovejoy v. Boston & Lowell R. R. 


_ 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


July Term, 1878. 


Hon. ALBERT H. HORTON, Chief Justice. 
“* DD. M. VALENTINE, 


“ DD. J. BREWER, | Associate Justices. 


ALIMONY—INCREASE OF ALLOWANCE. — Alimony 
made to a wife on a decree for divorce from the bonds 
of matrimony by reason of the fault or aggression of 
the husband, under the statute of this state, is to be 
based upon the circumstances of the parties at the 
time of the divorce, and is not to be modified by sub- 
sequent changes in these circumstances. The court 
has no power, on subsequent application stating cir- 
cumstances thereafter arising, to increase or diminish 
the allowance given iu the original judgment. Opinion 
by Horton, C. J. Reversed. Valentine, J., concur- 
ring: Brewer, J.. not sitting.— Mitchell v. Mitchell. 

MORTGAGED PROPERTY— REPLEVIN—PRACTICE.— 
1. R mortgaged to S certain lands on which was a grist 
mill and in which mill were certain fixtures. After- 
wards R, for the purpose of defrauding S, severed said 
mill fixtures fromthe mill and sold and delivered them 
to K, who purchased and received the same for a like 
purpose. Held, that said mill fixtures belonged to R 
until he sold them to K, and that they never became 
the property of S, and that neither S nor any person 
claiming under him can maiatain replevin against R 
forthem. 2. A mortgagor of real estate has the right 
to the possession of the mortgaged property, and a 
right to remove timber, wood, sand, earth, coal, stone 
or anything else therefrom, and to sell the same, un- 
less it unreasonably impairs the mortgage security. 
When it impuirs the mortgage security, the remedy of 
the mortgagee is not at law, but in equity, not replevin 
to recover the property severed from the realty, but 
generally injunction to restrain the commission of the 
waste upon the realty. Opinion by VALENTINE, J. 
Affirmed. A) the justices concurring.— Vanderslice 
v. Knapp. 


CasE MADE— PRACTICE — USuRY — NEGOTIABLE 
Nort.—1. Where due notice of the time and place of 
settling and signing a case made for the supreme court 
has been given to the adverse party, such party can 
not ignore such notice, or treat it as a nullity, al- 
though the time fixed in such notice for settling and 
signing such case may be earlier than the case could 
properly be settled and signed. Nelson v. Becker, 14 
Kas. 509, 510, and cases there cited. And where the 
judge of the court, in the absence of the adverse 
party, and without any objection from any other per- 
son, seitles and signs the case upon such a notice, and 
nothing further is done concerning the same, the su- 





preme court will, in the absence of other irregulari- 
ties, treat the case as valid. 2. A finding made and en- 
tered in the case made by the judge while settling and 
signing such case, showing that such notice had been 
given, is sufficient evidence, prima facie, to prove the 
fact that such notice was given. Haynes v. Cowen, 15 
Kas. 637, second syllubus, and opinion of Brewer, J., 
pp. 645, 646. 3. The defense of usury can not be set 
up against a negotiable promissory note while in the 
hands of an innocent indorsee who purchased the 
same before maturity. Day v. Walker, 16 Kas. 326, 
332; Holden v. Clark, 16 Kus. 326; authorities cited in 
brief of couusel for plaintiff in error in this case. The 
judgment of the court below will be reversed and 
canse remanded for further proceedings. Opinion by 
VALENTINE, J. Reversed. All the justices concur- 
ring.—Gross v. Funk. 
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THE LAW OF SURETYSHIP AND GUARANTY, a8 admin- 
istered by courts of countries where the common 
law prevails. By GEORGE W. BRANDT, of the Chi- 
eago bar. Chicago: Callaghan & Co., 1878. 

A book which is sure to become popular, and is likely 
to have a large sale; which will be found of practical 
value, aud is certain of being one of the first volumes 
turned to whenever a question on the lawof suretyship 
and guaranty presents itself to the judge or practi- 
tioner for solution, the work before us can hardly claim 
for itself the name of treatise, nor for its compiler the 
title of author. Yet, as a compilation of the law on 
this subject, it is really excellent. The work of collect- 
ing the cases has been thoroughly and systematically 
performed. The arrangement of the chapters and sec- 
tions has been made with a distinct appreciation of the 
valuable time so often consumed in the search fora 
subject in a badly arranged digest. No less than 5,000 
eases are cited, and the points decided in them clearly 
stated. Whoever has occasion to turn to the law of 
suretyship and guaranty will find in this book every 
decided case on the particular question he wishes to 
have answered, and will find them easily. 

The work is divided into twenty-three chapters, and 
sub-divided into numerous sections. In the chapters 
are discussed, in the order given, the contract of guar- 
anty; the statute of frauds; the liability of the surety 
or guarantor generally, and when the principal is dis- 
charged or not originally bound; continuing guaran- 
ties; cases where the surety on a general obligation is 
liable only for limited time or act; the liability of ac- 
commodation parties to negotiable instruments, and of 
the blank indorser of another’s obligation; the notice 
and demand necessary to charge u guarantor; the 
rights of the surety or guarantor against the principal, 
and against the creditor and third persons, and between 
each other; contribution; subrogation; the discharge 
of the surety or guarantor by payment, by the giving 
of time, by alteration of the contract, by misrepresen- 
tation, concealment, fraud and non-compliance with 
the terms upon which he became bound; the discharge 
of the surety or guarantor by the creditor relinquish- 
ingsecurity for the debt, and negligently losing securety 
for the debt; obligations given in the course of the 
administration of justice; bail; sureties on official 
bonds; statutes relating to sureties and guarantors; 
evidence. This, it will be readily seen, covers the 
whole ground, and collects the law on this subject in 
a broader way than has been attempted by any 
previous writer. There is nothing original in 
the work; nothing that the reports have not been 
preserving within their covers for months or years, 
according to the age of the decisions, has been able 
to find its way into these pages. Nowhere, so far as 
we haye been able to discover, is a single opinion ex- 
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pressed, which, if anyone cared to search, could not be 
found inthe previous judgment of some English or 
American judge. In short, the work, except in form, 
is adigest, though an excellent one atthat. This will be 
readily seen by selecting a section at random from the 
first few pages. In the work, for example, we have 
the following: 


§4, WHEN MARRIED WOMAN MAY BECOME SURETY BY 
VIRTUE OF STATUTE.— When statute says party shall not be 
received as surety, he is nevertheless bound if he is received as 
such. A married woman can not, unless enabled by stat- 
ute, become surety for her husband or a stranger. (1.) She 
can not bind herself nor her separate property, either at 
law or in equity, by such a contract. The contract 1s ab- 
solutely void at law, and equity will not charge herseparate 
estate where she has received no benefit. (2) In many states 
by statute a married woman may hold, manage and contract 
with reference to her separate property, the same as it she 
were unmarried. She can not, however, by virtue of such 
a statute become a surety. The intention was, by such 
statutes, to remove her disabilities for her interest, and not 
to enable her to contract onerous obligations from which 
she derived no benefit. (3.) But where a statute provided 
that a married woman might contract the same as a feme 
sole, it was held that she might lawfully mortgage her 
homestead for an existing debt of her son. (4.) So where 
a statute provided that the “contract of any married wo- 
man made for any lawful purpose * * (should) be valid 
and binding and * * (might) be enforced in the same 
manner as if she were sole,” it was held that a married wo- 
man might become a surety, the contract of suretyship 
being a lawful contract and, in that case, for a lawful 
purpose. (5) A statute providing that attorneys shall not be 
received as bail in a criminal case is constitutional, (6) but 
such a statute is only directory, and if an attorney sigus as 
bail he is bound, notwithstanding the prohibition of the 
statute. (7) Where a statute provided that bail should be 
a resident of the state, a non-resident who was accepted 
as bail was held bound, (8) A statute provided that an 
administrator should take notes with two sureties for cer- 
tain debts due estates. A note in such case was taken with 
only one surety, and he was held liable, it not appearing 
that any fraud or imposition had be practiced on him. (9) 

(1) Fireman's Ins. Co. v. Cross, 4 Rob. (La.) 508; 
Gosman v. Cruger, 7 Hun, 60. 

(2) Yale v. Dederer, 18 N. Y, 265; Perkins v. Elliott, 8 C. 
E. Green (N. J.), 526. 

(3) Athol Machine Co. v. Fuller, 107 Mass. 437; West v. 
Laraway, 28 Mich. 464. 

(4) Low v. Anderson, 41 Ia. 475. 

(5) Mayo v. Hutchinson, 57 Me. 546. 

Johnson v, Com., 2 Duvall (Ky.)‘ 413. 

(7) Sherman v. State, 4 Kas. 570: Jack v. People, 19 Ill. 
67; Holandsworth v. Com., 11 Bush. 617. 

(8) Com. v. Ramsey, 2 Duvall (Ky.), 386. 

(9) Reynolds v. Dechaums, 24 Tex. 174. 


Now, in a digest, this section would appear in a 
somewhat different form, but with scarcely any alter- 
ation in diction. There it would be presented thus: 


MARRIED WOMAN can not, unless enabled by statute, be- 
come surety for husband or stranger. Firemans Ins. Co. v. 
Cross, 4 Rob. (La.) 508; Gosman v. Cruger,7 Hun, 60. Can- 
not bind herself nor her separate property by such a con- 
tract; at law it is void, and equity will not charge her sep- 
arate estate where she has received no benefit. Yale v. 
Dederer, 18 N. Y 265; Perkinsv. Elliott,8 C. E.Green,(N Y.) 
526. Statutes permitting, to contract as if sole do not 
allow her to become a surety. Such statutes remove her 
disabilities for her interest, but do not enable her to con- 
tract onerous obligations not for her benefit. Athol Ma- 
chine Co. v. Fuller, 107 Mass. 437; West v. Laraway, 28 Mich. 
464. Though she may mortgage her homestead for debts of 
her son. Low v. Anderson, 41 Ia. 476. 

Statute providing that the contract of any married wo- 
man for any lawful purpose “shall be valid, and be en- 
forced as if she were sole,” gives her power to become a 
surety. Mayo v. Hutchinson, 57 Me. 546. 


CONSTITUTIONAL LAW—ATTORNEYS.—Statute providing 
that attorneys shall not be received as bail in a criminal 
case, constitutional. Johnson v. Com.,2 Duvall, (Ky.) 410. 

SURETYSHIP—STATUTORY DISABILITIES.—Statute pro- 








viding that attorneys shall not be received as bail in crim- 
inal case, merely directory, and if an attorney is received 
as bail, he is bound, notwithstanding, Sherman v. State, 
4 Kas. 570; Jack v. People. 19 Ill. 57; Holandsworth v. Com. 
11 Bush. 617. 

So as to non-resident when statute provides that bail 
shall bearesident. Com. v. Ramsey,2 Duvall, (Ky.) 386. 
So as to single surety when statute requires two. Reynolds 
v. Dechaums, 24 Tex. 174. 


It was one of Dr. Johnson’s sayings that as the law 
became older and decisions multiplied, there would 
exist fewer reasons for investigating the principles 
upon which the precedents rested. Mr. Brandt might 
very happly have placed this dictum of the old literary 
autocrat upon the title page of his book, as he no 
doubt had it in mind when examining and arrang- 
ing his subject. Of its truth no one who is familiar 
with the decisions of our courts can have much doubt. 
And it is probable that this will continue to be true 
until the precedents shall have so increased in number 
and shall have become so conflicting and irreconcilable 
that to follow them will be impossible, and to go back 
again to that reason which is said to be the foundation 
of all law shall be the only escape from chaos. In the 
present state of things, then, the book before us de- 
serves to be greeted with approval, and its compiler is 
entitled to the thanks of the profession for his labors 
in the field he has chosen. His book will be little read 
but it will be often referred to. It will be found in 
almost every library, as are Bouvier’s Law Dictionary, 
and the United States Digest, which, though never 
purchased on account of the literary style or legal 
opinions of their compilers, are yet a necessity to ev- 
ery lawyer. 











NOTES. 





BENJAMIN T. THOMAS, some time a justice of the 
Supreme Judicial Court of Massachusetts, died at his 
home in Beverly, on the 27th ult., aged sixty-five years. 
He was appointed to the supreme bench in 18538, upon 
the resignation of Mr. Justice Fletcher, but held the 
office only six years——Cornelius L. Allen, a judge of 
the Supreme Court of New York for the fourth district, 
from 1851 to 1859, died at Salem, in that state, on the 
30th ult., in his seventy-eighth year——A correspond- 
ent of the Albany Law Journal calls attention to the 
enterprise of the Chicago Legal News, in publishing 
in its issue of September 14, 1878, the case of Insurance 
Co. v. Brame—(see CENT. L. J., February 15, 1878, p. 
122)—a case which, among those in the last volume of 
Otto’s Reports, has been in the hands of the profession 
for several months. ‘* Now let us have republished,” 
says the writer, “‘sume of the good old cases, Mar- 
bury v. Madison; In re Dred Scott, etc., etc.’”>——The 
New York correspondent of the Cincinnati Gazette, 
speaking of J. Fenimore Cooper’s notorious libel 
snits, says that James Watson Webb and Thurlow 
Weed are the only editors now living whom he sued, 
and adds: ‘Cooper sued each of them fgr criticising 
his books, and obtained a small amount of damages. 
Even Greeley was also mulcted fora similar critique. 
Cooper, however, was the greatest sufferer. He lost 
the respect which his genius might have commanded, 
and his life was evidently shortened by the vexation 
which he had inflicted on himself. Healways summed 
up his cases, which he did in so masterly a manner that 
itcommanded general admiration. In fact, Cooper was 
the finest speaker in the record of American author- 
ship, and I shall never forget one of his pleas which it 
was my privilege to hear. He died poor, for his books 
became unpopular, and every suit he gained impaired 
his literary capital. This was his weakness, and he had 
to suffer its consequences,” 











